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Abstract

Context

Projects in the construction sector are known for their high complexity. Due to this
complexity, disputesin construction are close toinevitable. Whilethese disputes canleadto
major project delays and financial costs, they demand for a resolution. Juridical resolution
methods like litigation and arbitration have found to be unfavourable in terms of time,
money and business relationship costs. Alternative Dispute Resolution (ADR) methods like
mediationare viewed to score better on these points.

Problem

Unfortunately, still a big amount of escalated disputes in the construction sector are
resolved by traditional juridical methods, where the parties fight each other to win. This
results in major expenses, time investmentsand relational damage.

Purpose

This research aims to gain a better understanding of mediation processes in the
construction industry. This could lead to less use of juridical procedures and maybe less
escalated disputes in general. This could save disputing parties in the construction sector
money, time and business relational damage.

Method

A grounded theory approach has been used in this research, because no research has yet
been conducted on factors that influence the mediation process, nor on the course of its
process in practice. Four case studies have been carried out in a qualitative fashion,
conducting in-depth interviews with the involved disputing parties and the mediator(s).
The resulting transcripts have been analysed on contributing factors, allocating quotations
to closed and open coding. Furthermore, the cases have been analysed on their course of the
mediation process.

Findings

A substantial amount of influencing factors have been found to be influencing the
mediation process in practice: a few from academic literature and the majority from
the case studies, consisting of internal moderators, external moderators,
mediator’s interventions and the action of bartering. Therefrom, conclusions have
been drawn which have been discussed with a validation panel to value them and
add a level of depth. Furthermore, an enhanced framework of the mediation process
has been constructed where these factors have been added to. Since this research
has a limited scope and is based on the grounded theory approach, a substantial

amount of limitations and recommendations for future research have been given.
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1. Introduction

1. Introduction

1.1. Problem statement

Large projects in the construction industry are known for their expansive scale and
complexity wherein the large number of stakeholders have contradictory objectives and
perceptions (Harmon, 2003a;Ismail etal., 2010; Cakmak & Cakmak, 2013; Pétursson, 2015;
Alaloul et al., 2018; Alaloul et al., 2019). Due to this complexity and contractions, the
occurrence of disputesin any stage of the project lifecycle is almost inevitable (Ismailetal.,
2010; Pétursson, 2015; Alaloul etal., 2019). Thesedisputes can lead to heavy time and cost
overruns,anddamageteamunityandrelationships (Cheung & Suen, 2002; Harmon, 2003a).
Hence, these disputes demand for a resolution. Where traditional dispute resolution
methods have a juridical nature and result in a judgement, the use of strategies towards
more efficient and less costly dispute resolution has grown significantly during the last
decade of the 20™ century (Harmon, 2003a; Stipanowich, 2004; Alaloul et al., 2019). These
strategies include mediation and other Alternative Dispute Resolution (ADR) methods. The
goal of these ADRmethodsisto provide thedisputing partieswith an alternativetosolve the
dispute in mutual agreement, instead of fighting each other to win the case (Alaloul etal.,
2019).

Theexistingliteraturestatesclearlythatthe use of ADRmethodsresultsinlesstime related,
financial and business relationship costs than juridical counterparts (Harmon, 2003;
Stipanowich, 2004; Alaloul et al., 2019). In addition, Richbell mentions the following:
“Principled [needs-based—what the parties need toagreea settlement] negotiation is more
effective than positional [rights-based—their legal rights under the law] negotiation.
Better deals come from co-operating than from fighting” (Richbell, 2014, p. 13).

Still, severe disputes occur in 10-30% of the construction project cases. From these, 25%
endsinalawsuitwhichis 3-7% of the total amount of construction projects (Stipanowich,
1998; Hughesetal., 2015; Alaloul etal., 2017).

In addition, research by Arcadis in 2019 and 2020, the average dispute value in Europe
increased substantially from €24.5 million to €54.4 million respectively. The average
dispute duration however decreased marginally from 15.6 months to 14 (Pancoast et al.,
2021). Data from the RvA (Raad van Arbitrage in bouwgeschillen) in the Netherlands show
that there are still quite some disputes that reach arbitration in the Dutch construction
sector each year. These numbers show a growing number of disputes in the construction
sector in the Netherlands from 4911in 2016 to 645 in 2020 (RVA, 2021). However, we must be
careful. AsTazelaar & Snijders(2010)adequately pointout, one should look at these numbers
relatively to the total number of transactions in the construction industry. The numbers by
EIB show the growth of the construction sectorin the Netherlands (Koning & Schep, 2020),
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1. Introduction

which explains the rising number of arbitrary disputes or disputesin general. Still, the
number of arbitrary cases by the RvA show no percentual decrease over 2014-2020.
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Figure 1. Six dispute resolution methods on the dispute resolution slope. Alaloul et al., 2019

Evidently, the decrease of these numbers could benefit the construction sectors by having
more successful projects, where less costs are made in terms of money, time and business
relational damage. A better understanding of the ADR processes could be a foundation for
this.

Figure 1 shows the six main types of dispute resolution methods that are explained in
academic literature. These will later be elaborated in more detail. As can be seen, these six
main groups are placed subsequently on a slope. This slope represents increase in hostilities
and costs, and decrease in control of outcome the further up the ‘Dispute Resolution slope’
amethod group is placed (Cheung, 1999; Koolwijk, 2006; Alaloul et al., 2019).

From these six, mediation is found to be the most important and fastest growing ADR
method (Alalouletal., 2019). In addition, mediation gains increasing attention in the Dutch
construction sector. For example, the Dutch Arbitration Board for the Building Industry
(RvA) is exploring the possibilities to add mediation to their services (RVA, 2022).
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1.2. Research gaps

The existing literature is mainly written in the context of international construction
industries in countries like Iceland, Malaysia, Hongkong, Nepal, The United States. In
addition, there has not been found literature about mediation processes in the Dutch
construction sector. Since this research will be carried out in the context of the Dutch
construction sector, this gap willbe somewhat filled.

As mentioned before, mediationis found to be the fastest growing and most important ADR
method. However, no academic research hasbeen conducted on mediation processesin the
Dutch construction sector. Hence, thisresearch will focus on mediation processes that were

used toresolve constructiondisputes in the Dutch context.

Literature mentions using ADR methods like mediation instead of traditional dispute
resolution methods should lead toless costsin terms of time, moneyand relational damage.
It could be that the choice for these methods itself leads to this success. However, it would
be better imaginable that specific factors play role in these processes that influence the

outcome of these method’s success or failure.

Existing literature mentions some factors that influence ADR procedures and mediation in
specific. However, minimal research hasbeen conducted on mediation processesin practice

and how these factors, and possibly additional factors, affect these processes.

In this research, mediation processes in the Dutch construction sector are explored further.
The mediation process will be approached with the Input, Process, Output model. To the
process, contributing factors are sought to be found by analysing varying mediation
procedures from an open and overarching perspective, objectively searching for all possible
influencing factors to these mediation processes. The coherence of these contributing
factorsisalsoinvestigated.

Besides ‘classic’ mediation that is described in the existing literature, some Dutch ADR
professionals use the term ‘active mediation’ to describe a mediation process where the
mediator givesits expert opinion about the discussed content. These mediatorsare not fond
of classic mediationand only conduct active mediations. In addition, these two mediation

types will be analysedin thisresearch aswell.
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1.3. Research questions
The previously mentioned research gaps lead to the following research question to gather
more information about — and analyse mediation processes in the construction sector, this

research will inquire the following main research question:

How do influencing factors affect the mediation processes in the

construction sector?

The following sub-questions will help to answer the main question:
1. Which factors influence the mediation process?
2. How dothese factorsinfluence the mediation process?
3. How does the course of the mediation process enfold?
4. How can the initial structured theoretical framework be enhanced, extended and

specified tobe more in linewith the mediation processes in practice?

1.4. Societal and scientific relevance

As mentionedin part1.1., the main academic research in the field of alternative dispute
resolution (ADR) methods has been performed outside the Dutch construction sector. An
increase in the successful use of ADR methods in construction will lead to less costs in terms
of time, money and damaged business relationships. While still quite a lot of large Dutch
construction casesreach the court over disputes, the involved parties might profit from the
findings of this research. Furthermore, large construction projects are of such complexity
that disputes are nearly inevitable. Therefore, all stakeholders that are involved in large
construction projects in the Dutch context could benefit from thisresearch.

1.5. Research goal

Thisresearch’s goal is to gain more practically based insights into mediation processes in
the construction sector. Thisknowledgecouldlead tolessuse of juridical resolution methods
and to fewer future disputes in general. Because when thatis the case, it could lead to fewer
costs in terms of money, project delays and business relational damage for contracting

parties in the construction sector.
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2. Literature review and professionals’ opinions

To gain a good basis for this research, a literaturereviewis carried out to cover as much of
the existingliterature about dispute resolution methods as possible. First, the theoretical
framework will be elaborated which will be the basis of this research. Second, the ADR
methods within this framework themselves, their characteristics and theiradvantages and
disadvantages will be individually elaborated. In addition, the professional opinions of
Dutch ADR professionalsaretakenintoaccountaswell, toseeifanygapsor mismatchescan
be discovered between the existing literature and the practical experiences of dispute

resolution professionalsin the Dutch construction sector.

2.1. Dispute definition

Thedifference betweendispute and conflictis debatedby professionalsinthe field. Theyare
used interdependently with one another in the existing literature (Cakmak & Cakmak, 2013;
Alalouletal.,2019). Thereforein thisresearch,the possibledifferences betweenconflictand
dispute are neglected. Which of the two definitions is used does not matter for the
theoretical framework in Figure 1 (Alaloul et al., 2019) in part1.1., because it is a generic
framework that states dispute resolution methods from negotiation to litigation. As will be
pointed out later in this thesis, negotiation is used almost directly when a disagreement
escalates sotheterms ‘dispute’and ‘conflict’will be covered by only using the termdispute.
However, a disputeis still not immediately present and has a certain starting point (Cheung
etal.,2002; Alaloul etal., 2019). Thisstarting point is a disagreement between two parties.
If a party confronts the other with their problem, this is still nodispute if they can directly
work it out together. If the other party reacts defensively, however, the disagreement can
escalateinto a dispute (Cheung et al., 2002). Moore (2014, p. 6) describes conflict quite
broadly and full:

“Conflict is a competition or struggle between two or more people initiated to settle
perceived or actual significant differencesor views, or allocate resources that are perceived
to be limited. It involves the use of a variety of approaches, procedures and strategies by
opposing partiesto compel or encourage each other to meet and satisfy theirinterestsand
needs. Parties in conflict generally have strong feelings about the people, issues and
desirable outcomes;and often engage in assertive, if not outright aggressive, behaviour to
achievedesiredends.”

To conclude, this research doesnot addressany differences between dispute and conflict.

The definition of ‘dispute’ will be used to describe an escalated disagreement between two
parties.
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2.2. Dispute: Escalation of a disagreement

As explained before, disagreements are the starting point of disputes. If not properly
managed, a disagreement can escalate quickly, leading to a dispute (Cheung et al., 2002).
Thisisalsounderlined by Dutch construction dispute expert PaulJanssen,who states thata
dispute in large construction projects occur from a disagreement. “By the means of
negligence, this disagreement transforms into a dispute, which if not managed or discussed
quicklyenough canandwill escalate” (Van Wassenaer, 2021, 11:44). Thiscan be the cause for
the choice and use of mediation furtherdown the project line, see Figure 2.

Juridical resolution:

Negotiation Lawsuit/arbitration

y

Choosing
mediation
A

Negotiation

Choosing mediator Mediation process

1

Contract break

Juridical resolution:
Lawsuit/arbitration

Figure 2. Disagreement in the full mediation process chart. Own figure.

Robbins & Judge (2013, p. 450-451) present three conditions that create the opportunity for
disagreement toarise thatare the main sourcesof disputesin construction projects. These
academics state thatatleast one of them is necessary for a dispute to arise:
e Communication. Communication difficulties are a dispute source, which may
originate in “word connotations, jargon, insufficient exchange of information and
noise in the communication channel.” (Robbins & Judge, 2013, p. 450)
e Structure. Parties with conflicting objectives are a dispute source, because it will
stimulate themto fight each other.
e DPersonalvariables. Collaborating with people that donot like each other because of

their personality, alsois a direct potential for dispute development.

These three dispute sources will be used in the theoretical frameworkin paragraph 2.9 as

input, while atleast one of them is needed for a dispute to arisein a construction project.

Sarat (1984) describes the different stages that lead the disputing parties to traditional
dispute resolutionslike arbitration or litigation. This can be seen in Figure 3. What stands
out, is that this pyramid does not include any ADR form. By following this pyramid from the
bottom upwards, the different dispute stages escalate into legal steps. Hence, this iswhat

can happenifadisagreement escalates, and ADR is neglected.
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litigation (arbitration, legal steps)

sanction (delay payment)

blame other party (refer to contract)

discuss problem(s) with other party

(recognized) problematic transactions

all transactions

Figure 3. The dispute pyramid. Sarat (1984).

2.3. Traditional or alternative dispute resolution methods

Dispute resolution is described by Moore (2014) as follows: “Conflict resolution involves the
use of a range of procedures to settle or reconcile seeminglyincompatible desires or wishes
of opposing parties, and to satisfy their interests or needs. It may be collaborative in nature,
such as occurs in negotiation or mediation; involvea third -party decision maker, such as a
judge; or utilize coercion such as psychological pressure. Conflict resolution may focus
exclusively on the resolution of substantive or procedural issues, and/or focus on restoring,
reconciling or redefining existing relationships;or establish new ones.”

In the existing academic literature, six main types of dispute resolution methods are
mentioned: Negotiation, dispute review board, mediation, mini-trial, arbitration and
litigation (Cheung, 1999; Harmon, 2003; Koolwijk, 2006; Alaloul et al., 2019). To better
understand these types and the differences between them, they are first explained from
academic literature. In addition, their regularly mentioned advantages and disadvantages
from academic literature are pointed out. Furthermore, success factors of the resolution
methods are added for the four ADR main methods. These are omitted for arbitration and
litigation, while the disputing parties havelittle to no control over the outcome because it is
juridically based.

Arbitration and litigation are procedures with the outcome of a juridical judgement and are
mentionedin literatureas traditional dispute resolution methods (Koolwijk, 2006; Alaloul
et al., 2019). Other dispute resolution methods do not have an outcome in the form of a
juridical judgement and are called alternative dispute resolution (ADR) methods. While in

10
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some research arbitration is mentioned as an ADR method (Alaloul et al., 2019), for this
researchitwill be seen asa traditionaldisputeresolution method while it has a judgement
astheoutcomeandisrecognisedintheliteratureasthelastresortthatissimilartolitigation
(Treacy,1995;Cheung, 2002;Koolwijk, 2006). Inaddition, Cheungetal. (2002) pointout that
arbitration and litigation are different from ADR because they are regulated by law, hence
are excluded from their ADR research.

Literature indicates that ADR methods should bring the opposing parties together. Currie
and Robey (1988) state that dispute resolution by the means of non-hostile processes is
preferable if business relationships are to be preserved and high sunk costs are to be
prevented. Litigationand arbitration are more about fightingeach other to win. As Dutch
ADR professional Paul Smeets mentions: “Settlement like arbitration is out of the hands of
the opposing parties and resolution is between the opposing parties whereby the parties

play a more activerole than with an arbitration procedure.” (Van Wassenaer, 2020, 8:09).

So these traditional dispute resolution methods are found to be the least favourable
concerningcosts in time, financialsand business relationships. However, both the existing
literature and ADR practitioners state that sometimes these are the only remaining
possibility, but they should be stored as ultimate solutions. “In some cases, arbitration is

the only way toresolvea dispute.” (Arent Van Wassenaer, personal communication).

2.4. Prior to a neutral third: direct negotiation

Despite intensive preparation and dispute prevention processes at the start of a project,
disagreements still occur frequently during the projectlifecycle. These parties should first
try to resolve theseissuesby themselves. Before consulting a third party toaid in resolving
their issues, parties use direct negotiations. Therefore, most disputes in construction are

resolvedin thisway(Alaloul etal., 2019).

Direct negotiationis viewed as the simplest form of ADR (Alalouletal., 2019). The objective
of this method is to seek an immediateresolution that has the least cost in terms of time,
financeandrelational damage (Cheungetal.,2002). Thisisinlinewith recentresearchdone
by Arcadis, which underlines that direct negotiation is the most commonly used ADR

method of 2020 in construction disputes in Europe (Pancoast etal., 2021, p. 21).

Theoutcome ofa negotiation processisbetweenthe parties themselvesandanon -juridical,

non-binding and fullyrevisable agreement (Alalouletal., 2019).

11
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Direct negotiations can only be successful if the parties have the intentions and intrinsic
motivation to resolve the dispute (Cheung, 1999). In addition, Dutch project manager and
mediator Jaap Wierema points out that for negotiations to be successful, a clear common
project goal has to be agreed upon between the two contracting parties. (Wierema, 2021,

personal communication).

2.5. Mediation: Choosing for mediation & the mediator

Mediation is a process wherein disputing parties voluntarily participate to settle their
issues. This process is guided by a neutral third party or group (the mediator/mediators) to
help the conflicting parties to reach a consensus over their disagreements to resolve their
dispute (Moore, 2014).

If the direct negotiations fail, the parties need other measures to resolve their dispute
(Alalouletal.,2019). Mediation is oneof multiple possibledisputeresolution methodswhich
parties canchoose from. If mediation is chosen, the parties must then agree upon a specific
mediator to guide the process. This phase can be seen in the mediation process chart in
Figure 4.

Succeeds

Direct Juridical resolutio

Negotiation

Disagreement ggq

Lawsuit/arbitratio

Succeeds
Choosmg mediatogg Mediation process Negotlatlon
medlatlon
Contract brea
Juridical resolutio
Lawsuit/arbitratio
Figure 4. Choosing for mediation & the mediator in the full mediation process chart. Own figure.

Both parties have toagree on choosing mediation as a means to solve their dispute since it
is the parties’ free choice (Cheung, 2010). The decision for the use of mediation can have
three origins: obligatoryif laid down in the construction contract, voluntarily by the choice
of both parties or voluntarily after the court suggests it during litigation. This process is
shown in Figure 5. However, the outcome of mediation is nonbinding and non -juridical
which means the dispute will only be resolved when the disputing parties unanimously
agree with it (Phillips,1997).

12
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Direct

Di et
isagreement negotiation

Juridical steps:
arbitration/lawsuit
one of three

Choice for mediation glelels

voluntarily )
. obligatory
Unanimous

agreement

Figure 5. The possible origins for the choice of mediation. Own figure.

Six reasons not to choose for mediation (Cheung, 2010):

1. The subject matterisappropriate;

OV B W

A party holds anunreasonable belief about the merits of their cases;

A party has unreasonably refused other methods;

The costs of mediatingare disproportionate to the value of the dispute;
Mediation would delay a trial and increase cost; and

A party reasonably believes that thereis no prospect of mediation succeeding.

Table 1. Advantages and disadvantages of mediation. Own figure.

Advantage

Speed

Affordabledispute resolution method that
is faster andlesscostly thanlitigation
(Gillie, 1991; Stipanowich, 1996; Robbins &
Judge, 2013, p. 474).

Confidentiality

The contents of mediation processes
remain confidential (Gillie, 1991).

Retaining good relationship

Provides a satisfying dispute resolution
(Gillie, 1991) where the disturbed business
relationship is alleviated (Moore, 2014).

Control

Due to the personal nature and informality

of the meetings, the partieshavethe

feeling tobe in more control of the process

(Bush & Folger, 2004).
Future collaboration

Disadvantage

Non-bindingoutcome

If noagreement canbe reached between
the disputing parties, nothing can enforce

aresolution for the dispute. (Moore, 2014).

Potential sunk costs

Due to the nonbindingoutcome, the
process might be suddenly stopped by one
party which results in sunk costs in terms
of money and time (Goodkind, 1988).
Failingtosatisfyall

In delivered project cases, the mediator
potentiallycannotbring the parties toan
agreement that satisfies both parties
(Gillie, 1991).
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Mediation is highly suggested when the
disputing partieswill likely be working
together in the future, because of its ability
to recover trust (Moore, 2014).

Table 1 gives a good overview of the in literature described pros and cons of mediation, but
literature does not specifically mention which considerations parties takeinto account for
choosing mediation in practice.

After the parties have agreed upon using mediation as a means toresolve their dispute, the
mediator will tobe chosenand agreed upon. The mediatoris an independent, objective and
agreed upon by both parties. Hence they should not play partin the dispute in any way. In
addition, the mediator is not authorised to bring to the table a binding decision as an
outcome of the process (Moore, 2014).

2.6. Mediation: Process

Oncethe parties have chosenmediation, the mediation process canstart. This processis the
scope of this research, which is visualised in Figure 6.

‘ Succeeds
Juridical resolution:
Dlsagreement Negotiation Lawsuit/arbitration

Choosing Choosmg mediator Mediation process
medlatlon

Research scope

Succeeds

Negotiation

Contract break

Juridical resolution:
Lawsuit/arbitration

Figure 6. This research’s scope: the mediation process. Own figure.

During the mediation process, the opposing partiesare guided by a neutral third called the
mediator. This individual listens to both parties about the dispute and facilitates
negotiationsbetweenthe opposing parties (Harmon, 2006; Moore, 2014; Ashworth & Perera,
2018). The goal of a mediation process is to find a financially fitting and workable
settlement, upon which the two disputing parties both agree (Gould et al., 2010). A
mediation process generally exists of three stages (Gould et al., 2010):
1) Pre-mediationphase. Where the partiesagreein using mediationand prepare for the
process.
2) The negotiation phase. Where the parties negotiate their disputes, guided by the
mediator. Thiscan beeitherdirect or indirect.
3) Post-mediation. The parties deal with the reached agreement or take juridical steps.

14
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1. Pre-mediation phase
The most important stage of mediation is the initial phase, where the disputing parties
present their perceived core of the dispute. Then the mediator will try to establish a
relationship with them and between the disputing parties, where the differences are sought
to be minimised to bring the parties closer to each other and resolve the dispute in
unanimousagreement (Harmon, 2002; Moore, 2014).

A contractis generally written to make clear arrangements about the mediation rules, -
terms and — conditions between the parties and the mediator. This contract includes
arrangements about the mediation’s financial agreements, - confidentiality, - objective
character, - rules for reachinga settlement and - planning (Gould et al., 2010).

During thisinitial stage, the central issues are collected from both parties, after which they
are allocated to a specific party’s interest (Moore, 2014).

2. Negotiation phase
This phaseisalso known as the mediation phase. During this phase, the mediator manages
the mediation process by supervising the negotiations about the issuesas they are written
down (Moore, 2014).

During this first joint meeting, the mediator will establish the ground rules and invite each
party to make an opening statement (Gould etal., 2010). The mediation process is flexible:
after the parties shared their opening statements, the mediator can choose how to guide the
process further, proposing to discuss specific issues collectively or with the parties
individually (Gould etal., 2010).

Most commercial mediations, likemediationsin construction, areconducted ina single day.
However, this is not always the case since they can be extended to days, weeks or even
months (Gould etal., 2010).

3. Post-mediation
After the mediation process has been conducted, there are two possible outcomes: A
mediation procedureis found to be successfulif the disputing parties come to an agreement
afterwards anditis found tobe unsuccessful if noagreementis reached (Gouldetal., 2010;
Saleh, 2019). Hence, when the mediation process hascome toan end, there are two possible
scenarios:

1) The parties reach a settlementand will execute its contents; what they have agreed

upon. Or;
2) The parties were not able toreach a settlement and juridical procedures will followin
the form of arbitration or litigation (Gould et al., 2010).

15
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2.7. Mediation: Input values

As previously elaborated, direct negotiations must have failed and the dispute must have

escalated inorderfor the parties tochoose mediationasaresolutionmethod for theirissues.

Project characteristics: Contract type and deviation of obligations

Most of the time, contracting parties start building a contract from widely used standard
contract forms. If the used contract forms already have ADR methods in their general
clauses, itbecomeseasier for parties to use them (Hendriksen & Bruijn, 2018). Some of the
standard contracts currently have mediation implemented in their clauses, but most of the
standard contracts do not include them as standard clauses. In addition, the contracting
parties must complywith the obligationsand agreements thatare laid down in the contract.
In otherwords, the typeofcontractandthe agreementsandobligations could beof influence

the outcome of a mediation processin construction.

Since thisis a given factor, it will be used as ‘Input’ in the initial theoretical framework in

part2.9.

Mediator: Mediation style
Gould et al. (2010) point out that mediation processes are flexible after the parties shared
their opening statements. From that moment on, the mediator can guide the negotiation
how he or she likes, with the use of the mediation tools of his or her choice, within the used
mediation rules and guidelines. Therefore, the mediator’s mediation style could be of
importance to the process.

For example,thereis somediscussion abouttheroleof the mediatorin mediation processes.
Some studies suggest that the mediator should always be objective, which means they
should never give their opinion during the mediation (Gillie et al., 1988; Goodkind, 1988).
Others suggest that the mediator can give their professional opinion to the parties if they
ask for it (Stipanowich,1996; Alalouletal., 2019).

Dutch ADR professional Paul Smeets goeseven further and states that a professional
opinion should be delivered to parties to provoke them a little to come to the essenceof a
case. He calls this ‘active mediation’ (Van Wassenaer, 2020, 9:24). This would help the
parties toopen up quicker and it would hereby be easier to come to the essence of the case.

This difference in the mediator’s approach to the process could also influence the process.
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Mediator: Abilities

To reach the highest potential of resolving disputes in the construction sector with
mediation, mediators should train extensively to develop professional mediation skills.
Even though the disputing parties have to negotiate towards a settlement themselves, the
mediator plays the central role of directing the process and guiding the parties to move
towards each other and find an agreement (Saleh, 2019). Hence, the mediator’s abilities
could be of importance to achieve the process’ primary goal of reaching settlement.

Research by Bucklow (2007) lays down mediators’ opinions on what abilities they think are
most important to the process. These are then compared with mediating parties’ opinions:

what they thinkis the most important mediator’s abilities. Both are comparedin a top 6:

The mediator’s opinion:

Having a sense of humour;

1. Listening;

2. Buildingrapportwith people;
3. Havingempathy;

4. Being patient;

5.

6.

Having stamina /persistence.

The mediation client’s opinion:

1. Communicatingwith clarity;
2. Buildingrapportwith people;
3. Inspiring trust;

4. Havingempathy;

5. Beingincisive;

6. Beingprofessional.

Sincetheseare given factors,theywillbe usedas ‘Input’in theinitial theoretical framework
in part2.9.
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2.8. Mediation process: Influencing factors
Academic literature presents a number of factors that are of influence to the mediation

process. These are stated and described below.

Mediator: Showing objectivity (c+)
As mentioned before: during the mediation process, the mediator is not authorised to

propose abindingdecisionas an outcome of the process (Moore, 2014).

Mediator: Usinga caucus (c+)
The mediator mightuseacaucus,whichisanindividual meetingwith one of the two parties.
This might influence the mediation process positively, because Gould et al. (2010) describe
the following advantages:

1) The party canexpressunderlying emotions

2) The party might shareinformation that was withhold earlier

3) Addstotherelationship and trust between the mediatorand the party

4) The mediator couldidentifyrelevant settlement opportunities

Mediator: Forcing parties to settle (c-)

The mediator that reached the highest number of settlementsin casesis generally found to
be the best (Harmon, 2010). Therefore, some academics mention that the mediator’s
reliance on settlement rates could drive him to force the parties into settlement which is
against mediation norms and rules (Brazil, 2002; Sander, 1995). This way, the mediator
decides what is fair instead of the disputing parties, which goes against mediation’s
voluntarily nature and damages the process (Williams, 1996).

Parties: Trustin the mediatorand process (c+)

In combination with objectivity, trust is a very important factor in the process of dispute
resolution between disputing parties. In order for a mediation process to be successful, the
disputing parties must trust both the mediator and the mediation process (Harmon, 2010).
In addition, partiesloseandgaintrustfairlyeasily;itisafragile componentin the mediation
process (Harmon, 2010).

Parties: Intentions to resolveissues (c+)

As with other ADR methods, mediation will only work out when the disputing party’s
objective is to find a resolution together (Gillie, 1991; Moore, 2014).

In addition, when parties are proposed a mediation procedure as an alternative to the
ongoing litigation by the court, the parties can participate to only show theirwillingness to
the court and not participate in the process towards mutual agreement. In addition, a
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mediation process can also be disturbed if parties are information is not openly shared and
beingwithheld from the other party (Van Wassenaer, 2021, personal communication).

Parties: Realising uncertain juridical position (c+)

Parties are considering their juridical position in the case, far before the mediation has
started. During the mediation they are frequently reflectingwhat the Best Alternative Toa
Negotiated Agreement (BATNA)wouldbe. Thisalternativenormallyincludesjuridical steps,
in which case thejuridical position of the party isimportant. If the party has a clear juridical
advantage, chances are higher to win a lawsuit or arbitration process. If none of the two
partiesisinclearjuridicaladvantage, meetingin the middle through mediation mightbe the
bestoption (Gouldetal., 2010).

Parties: Positional play (c-)

If oneof thedisputing parties defends their position and plays positional play, theywill only
be interestedin their financial benefit of the outcome of the process, if they are willing to
participate in the first place (Saleh, 2019). Hence, this will drive the parties away from each
other and negatively influence the mediation process.

External: Lawyers’ roles (c-)

The existingliterature states thatattorneys are trained to be adversarial, so will drive the
opposing partiesagainst each other towin the case instead of towardseach other to find the
bestresolution (Burger,1982; Burger, 1984; Bristow and Vasilopoulos 1995; Rendell 2000).
The often important business relationship between the disputing parties in construction
must be of second interest to the attorney (Harmon, 2003). In addition, attorneys nor judges

are using ADR methods extensively when it is not mandatory to use them (Kakalik et al.,
1996).

ADR professional Paul Smeets shares his opinion about this: “construction attorneys are
very capable of starting a dispute, but not to resolve one successfully”. (Van Wassenaer,
2020,12:18).

Dutch project manager and mediator Jaap Wierema shares their opinion: “The
attorney will not likely be open to mediation, and choose to advise against ADR methods
because of their own objective to make hours”. (Jaap Wierema, 2021, personal
communication). The attorneys of construction businesses are often house attorneys that
are in service of these organisations for years (Van Wassenaer, 2021, personal
communication).

However, one of the directorsof the RvAin the Netherlands statesthata good (house)
attorney would do what is best for their client, including propositions for use of ADR
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methods when demanded. Before mentioned opportunistic behaviour would be worrying
(Van Luik, 2021, personal communication).

2.9. Mediation process: Initial theoretical framework
From the closed information from the existing literature in combination with the opinions
and statements of Dutch ADR professionals, a framework has been constructed for the

mediation process. This framework canbe seenin Figure 7.

Output
Input(given)
Contractual agreements Process 1.

Contract type (Gould et al., 2010)

. . The parties reach a seftlement
Deviation of obligations

and are satisfied

Dispute sources

Interpersonal relationships 1. Pre-mediation phase :
Communication problems b8 Failure

2. The mediation

Conflicting objectives 3. Post-mediation

One or both parties are

v dissatisfied.
Mediator
Mediation style
Experience
Moderators (influencing factors)
Positive influence Negative influence
- Mediator: Intermediary abilities (c) - Mediator: Forcing parties to settle (c)
Mediator: Showing objectivity (c) - Parties: Distrust in mediator and process (c)
Mediator: Using a caucus (c) - Parties: Positional play (c)
Parties: Trust in the mediator and the process (c) - External: Lawyer's influence (c)
Parties: Intentions to resolve issues (c)
Parties: Safeguarding future relationship (c)
Parties: Realising uncertain juridical position (c)

Figure 7. Initial theoretical framework for the mediation process in construction projects. This

framework is based on closed information from academic literature. Own figure.

The initial theoretical framework in Figure 7 contains a high number of moderators. The
relationships between these factors are not yet inquired in academic research. This research
will focus on these influencing factors, inquire if other factors apply and how they cohere.
In addition, the mediation process might entail more detail than this initial framework
implies. Therefore, this research also inquires the mediation process in practice and
attempts to gain a more detailed insight in this process.
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3. Method

This research both has explorative and qualitative characteristics. The overall research is
explorative,because there has not been conducted much research on mediation processes
in the construction sector and related contributing factors in practice. To fill this gap, a
grounded theory approach is chosen, because there hasnot been conducted research on the
influencing factors of mediation processesand the specification of the processitself. This
approach entailsthat the mediation process will analysed with a broad approach, wherein
every found component that is possibly valuable will be added to the to-be-developed

theory.

3.1. Grounded theory approach

The approach of this researchis the grounded theory approach, as has been described and
elaborated by Charmaz (2008). This research approachis qualitative of nature, where a
process or a phenomenon can beinquired to develop newtheories that come from data that

have been gathered from real life cases. In this research these are four mediation cases.

With this method, all stepsare conducted inaniterative way: the gathering of data, the data
analysis and the development of theory. To come to new theory, data collection and analysis
will be iteratively carried out, up until the point where new data do not give new insights to
the developed theory (Chamaz,2008).

3.2. Sampling: case studies

Duringconsultationswith several Dutch ADR professionals, the possibilities for case studies
were discussed. The experts mentioned that the disputing parties would be very unlikely to
participate in this researchif the mediation had failed and turned into an arbitrary process
or litigation. In addition, the field of ADR is still quite small in the Netherlands. This results
ina minor amount of available recent cases. It is difficult to find Dutch mediation cases that
resultedinalawsuitorarbitration. However, a fewwere foundby inquiring the RvA database
on mediationcases. After contacting the related lawyers, sending participation invitations
to their clients resulted in zero cooperation. The lawyers warned for this beforehand: “You

can alwaystry, but yourchancesarelow.”

Therefore, convenience sampling was used to select case studies which resulted in the
acquisition of four cases. These four cases canbe divided into two sample groups: one group

where the mediations procedures were successful and resulted in settlement, the other
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group where the mediation did not result in settlement and therefore was unsuccessful. The
deviation of the four cases:

e Case studyi1: Construction of dwelling blocks — Successful

e Casestudy2: Renovationof tram depot’s electrical circuits - Unsuccessful

e Case study3: Construction of semi-public cultural building - Successful

e Casestudy4: Renovationand fit-out of hospital towers - Successful

The mediators of case study 3 and 4 do not call themselves mediator, but intermediaries. In
this research however, to preserve clarity in the line of thought and to make a clear
comparison between these neutral third parties, these individuals are called mediator as

well. The possible differencesare furtherinquired in the cases.

3.3. Data collection

The data from the in-depth interviews are acquired with the following characteristics:

e Theduration of the interviews is aimed to be around one hour

e Theinterviews are conducted online via MS Teams software

o Thespokenlanguage in theinterviewsis Dutch, which is the native language of all
participantsand the spokenlanguage during the related construction project cases.

e Theinterviews are recorded in video and audio

e Abuiltin MSTeams auto transcription tool is used to generate raw transcriptions.

e Theraw transcripts are manually adjusted and refined by listening to the recordings.
This is done by a technique called intelligent verbatim transcription. This
transcription method deviates from exact transcription by omitting expressions of
colloquial language and fillers like ‘um’, ‘ah’, laughter and pauses.

e All names of individuals, businesses and projects in the refined transcripts are
anonymised, to safeguard the participants’ privacy.

o Intotal, fifteen participants have been interviewed from four cases.

e Theinterview protocol (inDutch) canbe seenin Appendix 1 on page 105.

As mentionedearlier, the casestudiesareinquired by doing interviews with thein mediation
involvedindividuals fromthe disputing parties aswellas the mediator. Hereby, information
is gathered from all perspectives to reconstruct the stories as objective and realistically as
possible. Theinterviewsareconducted ina semistructured and in-depth way. The following
open questionswere asked toall participants:

e Whatkindof projectwas it?

e Whatwere the causes for disagreement to arise?

e How did the disagreement escalate?

e Whydidyou chose for mediation?
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e How did you come to this mediator?
e How did the mediation process unfolds
e Whatdidyou thinkof the outcome?

Based on the answers on these questions, in-depth questions were asked as follow-ups.
Intelligent verbatim transcription is used to make an accurate repetition of the recorded
interviews. This transcription method deviates from exact transcription by omitting

expressions of colloquial language and fillers like ‘um’, ‘ah’, laughterand pauses.

Table 2. In-depth interviews: participant’s roles and durations. Own figure.

CASE STUDY INTERVIEWS

Interviewee's role Interview duration (hh:mm:ss)
Case1
1 Mediator 01:15:32
2 Contractor: Director (Director A) 00:51:01
3 Client: Director (Director O) 00:41:03
Case2
1 Mediator 01:00:54
2 Contractor: Director (Director A) 01:00:02
3 Contractor: Projectleader (Projectleader A) 01:12:20
4 Client: Director (Director O) 00:41:17
5 Client: Projectleader (Projectleader O) 00:34:20
Case3
1 Mediator 1 00:47:19
2 Mediator 2 00:52:36
3 Contractor: Director (Director A) 01:00:38
4 Client delegate: Project manager (Project manager O) 00:44:36
Case 4
1 Mediator 00:54:06
2 Contractor: Director (Director A) 00:45:51
3 Client delegate: Project manager (Project manager O) 01:05:46

The interview participant’s roles per case studyandinterview durationscanbe seenin
Table 2.

3.4. Data analysis

The interview transcript will be analysed with the qualitative data analyse software Atlas TI.
The transcripts are analysed by allocating quotes to generated topics. In this way, quotes
aboutone specifictopiccanbe presentedfromall perspectivesat the same time. This makes
the comparison easier. Based on these analysis, detailed reconstructions of the mediation
processes in the case studies are made on basis of all perspectives: from participating
individuals of the client, the contractor and the mediator(s). From the literature, closed

codingisdrawn toanalyse mediationin practicein the case studies. These aredivided into
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three code groups, as can be seen in Table 3. The codes that are marked with (+) positively
influence the mediation process, and those marked with (-) have negativelyinfluence the

process.

The term ‘parties’ is used to describe the representatives of the client or contractor who are

present during the mediation sessions.

The term ‘external’ isusedtolabel concepts or processes outside of the mediation meetings,
becausethe mediationprocessisthe scope of thisresearch. Representatives of the disputing
parties and the mediator are present during mediation meetings, which means they are

internalin the mediation process.

Table 3. Closed coding: positive and negative factors influencing the mediation process. Own

figure.
Code group Code
Mediator’sinterventions Mediation abilities(+)
Showing objectivity (+)
Usinga caucus(+)
Forcing parties to settle (-)
Moderators Parties’ trustin mediatorand process(+)

Parties’ intentionstoresolve issues (+)

Parties realisinguncertain juridical position (+)

Parties’ distrust in mediator and process (-)

Parties’ positional play(-)

External: Lawyer's influence (-)

3.5. Ethical considerations

The privacy of the interviewees will be sought to be safeguarded by all means necessaryin
this research. Especiallyin the case of disputes, where the demand for anonymity is high.
Therefore, theidentity of the interviewees, theirbusinesses, the mediators and the inquired
projects have been anonymisedin the transcripts. Contrary, the interviewees names of the
explorative interview participants, will be used since they agreed upon it. The use of these
names gives additional body to the theoretical background in the Dutch construction

context.
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As mentionedbefore, four case studies are conducted to analyse their mediation processes.
Per case, a detailed reconstruction will be made. The reconstructions are structured as
follows: General characteristics; case description; the developmentandthe escalation of the
dispute; the mediator; the mediation process & contributing factors; the mediation
outcome;concluded bythe case studyconclusions. The influencing factorstoe the mediation
process are tagged as follows:

e Positive influence: +

e Negative influence: -

e Factor fromacademicliterature (closed coding): ¢

e New factor from the case studies (open coding): o

For example,an influencing factor from existingliterature thatis of positive influence will
receive the following tag: (c+);an influencing factor that is newly found in the case studies
and is of negative influence will be tagged with: (o-).

4.1. Case study 1: Construction of dwelling blocks

This project concerns the demolition of old dwellings, the renovation of existingblocks and
construction of new dwelling blocks which add up to a total number of 170 houses. The
project was put onto the market by tender by the client, which is a Dutch social housing
association. Local contractors were invited to participate in the tender in 2019, whereby the

project was awarded to a local contractor in the sameyear.

General characteristics

e Contracttype:Integrated /UAV-GC

e Startmediation: 2020

e Duration mediation: A fewweeks

e Number of mediation meetings: 3

e Project phase duringmediation: Construction

e Mediation wassuccessful: settlement wasreached

e Mediator’s style: Classic mediation (same mediator as Case 2)

e Individuals gathering around the mediation table:
o Client: Director
o Client: Project director (on a few occasions)
o Contractor: Director

o Contractor: Project director (on a few occasions)
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o Mediator (same mediator asin Case 2)

Context & storyline

The project was tendered in 2019 and it was finally delivered in Q3/Q4 of 2021 after a major
amount of delays and issues. The collaboration in this project was on basis of a standard
UAV-GC contract, which is an integrated contract form. Hereby, the contractor is both
responsible for the design and the construction of the work. Both parties were not very
experiencedwith the UAV-GCintegrated contract form. For the contractor, it was the first
time working with this type of contract. Both the client and the contractor had more

experience inworking with traditional contract forms.

The project was putonto the marketbya tenderwith aceilingbudget. This tender was not
conductedvia European tender guidelines. Alternatively, the client asked a small group of
familiar local contractors to participate. This was allowed because the client is a housing
association whichisa semi-publicinstitution in the Netherlands. Therefore, tendering via

European guidelinesis not mandatory by Dutch law.

During the tender procedure, all participants offered a financial budget that exceeded the
ceiling budget which resulted in it being unsuccessful. Afterwards, one contractor made
some adjustments to the project brief to decrease costs and offer a plan within the client’s
budget. Hence, lawyerswerehired tonegotiate about the contract’s contents and the project

requirements. This was found to be already damaging the business relationship.

A specificconcept called ‘around the block’ was used to make the construction phase of this
projectas efficientas possible. Current residents were required to move out of their homes
for 35 days, while the old dwelling blocks were demolished and renovated, and the new
dwelling bockswere constructed. After these 35 days, they would be able to return to their
renovated houses. Because of the high construction speed of this project, the project was
highly technical and included the use of a lot of prefabricated elements. Planning and

logistics are found by the partiestobe high in complexity.

Development and escalation of the dispute

With integrated contract forms like UAV-GC, only a descriptive brief with design and
delivery criteria isused. In otherwords, the functional requirements of the final product are
stated in the project brief. The contractor may design freely if the outcome matches these
functional criteria. However, the contractor produced designs that the client does not agree

with. This resulted in major discussions.
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The contractor’sdirector elaborates: “Forexample,with thisintegratedcontract form, there
isarequirement that states: ‘The light fixture needs to be attached to the ceiling, where the
distributionboxes are placed.’ It doesn’t saywhat shape the distribution box should have. It
isafunctionalrequirement. Sowe delivered a certain type of distributionbox. [...] Then the
client’s supervisor said: ‘Now, we’re not used to that. Iwant it differently.” We argued: ‘But
isit functional? It doesn’t matter if it’s shape is round or square.’ [...]It is like buyinga car
and expecting the fuel cap to belocated on theright side, where it iscommonly placed. Then
you receive a car with the fuel cap on the left side and don’t agree with it. Those kinds of

issues continuously emerged.” (Contractor: Director)

The mediatoraddsthatthe mainsourceofthedisputesinthiscasewasrootedin thecontract
form and the renegotiations about contract requirements: “There is discussion is about:
‘What is most valid: the offer by the contractor, the changes in agreements or the project

requirements<’ ” (Mediator)

The clientwas not only in search for a one-time contractor for this project, but alsoone to
collaborate with in future projects. Because the client was in search for this sustainable
relationship, it expected the contractor to be involved with their needs and to be flexible in
adjusting the project design to the client’s needs. Contrarily, the contractor experienced the
projectbudget tobe low. It had already done some adjustments to the project brief to reduce
construction costs. Therefore, it did not saw any flexibility in being adaptive and flexible to
any extraor specific demands of the client. The client and contractor were not aware of their
positions and expectations in the beginning of the project. The contractor mentions:
“Everything the client wants besides our plan will be paid for by the client.” (Contractor:
Director)

The client had made promises to the existing occupants, which the contractor was
uninformed about. An example of this is the promise to a tenant that lived in adwelling that
wastobedemolished, thatitwouldbeabletoretain hisgarage.Some of these promises were
found not to be impossible to be fulfilled by the contractor. Thisled to incomprehension at
the side of the contractor who responded: “Why didn’t we know this?” (Contractor:
Director). In addition, it resulted in the occupant’s irritation towards the contractor’s
executives. The tenant’s emotions rose to such levels that they threatened some of the
contractor’s employees at a certain moment.

After these escalations, the disputing parties hired lawyers to work for them. The opposing
lawyers communicated well, retaining a respectful dialogue. However, the emotions with

the opposing parties’ on-site individuals rose to such levels that the parties’ executive
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project teams could no longer communicate with each other. To resolve these issues, on-

site executives from both sides got replaced.

After the escalation of several disputes, the contractor proposed to appoint a specific
collaboration coach to help them resolve the issues. This individual previously helped the
contractor with improving internal collaboration. After three sessions, the existing issues
between the two partieswere not settled and the process was discontinued. At least during
one session, the executive manager of the client was too late or did not show up. The
contractor experienced this as an act of distrust and disrespect: “This is not done.”

(Contractor, Project director)

During the start of construction of the work, a buildingblock was assessed by the local
municipality to be placed deviating from the drawings. This led to major discussions that
resultedin the discontinuity of construction. Again, lawyers were appointed to handle these
negotiations which resulted in the disputing parties sending threats and claims towards
each other. Eventually, itappeared that the municipalitywas using adrawing that had some
errors. Thebuildingblock was positioned adequately. However, the question remained who
would pay for the arisen financial costs. The project buffer was now gone, and the project

budgetwas already exceeded by 1M eurosin thisearly stage of construction.

The parties tried to find settlement through direct negotiations, without reaching it. This
led to further escalation, but the parties’ directorsretained a respectful dialogue.

At this moment during the finalisation of construction, the parties concluded that the
projectcould notcontinuein thisway. The contractor proposed a lawsuit. He said: “I’mdone
with this, let’s go to the judge.” However, the client proposed mediation asanalternative to
resolve the dispute which the contractor’s director accepted, on the condition that it should
have knowledge of the construction industry. The director of the contractor eventually
proposed a mediator with whom it had good previous experiences. After introductions, the
clientagreed upon this mediator.

The mediator

The mediatorinthiscase has more than25yearsof mediation experience,andhasajuridical
background. He studied lawwhereafter it became a construction lawyer which it remains to
be until today. “Currently, 70% of my work contains work as a lawyer, and 30% contains of
mediations.” (Mediator)
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The mediator is a practitioner of a classicform of mediation, so he doesnot give itsopinion.
He works in line with the mediation rules as prescribed by the Dutch mediation institute
MEN (Mediatorsfederatie Nederland) whereitis registered as a mediator. The MEN follows
the guidelines of classic mediation. “Before the initial meeting, [ send to parties that I’'m
bound to the mediation rules of the MFEN.” (Mediator)

Sometimes however, the mediator sometimes deviates from the strict mediation
rules, where he proposes to the parties a way of looking at the issue. He explains: “In the
world of traditional and strict mediation, they say you have to act ignorant, butalso to be
lazy and sit back. You’re only moderator in the discussion. In the construction sector that
generally doesn’t work, while the parties want someone that takes control. I’'m such a
mediator,andIthink thatis part of mediation, but the modernist views to mediation from
theverystrictmediatorsdon’tagreewith me. They thinklaminterferingtoo muchwith the
dispute.” (Mediator)

The mediator explicitly mentions that making a decision is out of his scope: “Being a
mediator, you cannot make a decision in the process. This allows you to also speak to the

partiesin private, which deviates from an arbitraryboardor a judge.” (Mediator)

This mediator charges both parties for half of the financial mediation costs which has to be

agreed uponbefore the mediation process starts.

The mediation process & contributing factors

The relationship between the executive project directors had deteriorated. The mediator
states: “We agreed upon starting the mediation process with both directors, because the
collaborativerelationbetween the project directors was disturbed in a way that they were
noton speaking terms anymore.” (Mediator)

In the introductory session, the mediator hearsboth parties separately. He asks them what
their position in their disputeis, and how it came to be. The contractor’s director explains:
“Thenwe had an introductory meeting, to get acquainted: ‘Who is the mediator<’ I already
knew him of course, but the client’s director did not. During these meetings we explained to
him who we were, what happened and what our positionswere.” (Contractor: director) In
addition, both party’s interestsare defined and written down in consultation. Furthermore,
the mediatorexplainsto the parties that the mediation processis flexible so theywill shape
the process in dialogue together.

During this session, the mediator also tried to put the disputing parties into
“mediation stance”, to make them aware of the fact that meeting in the middle is required,

and will be done for each individual disputing point. “Cherry picking is out of the question.”
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(Mediator) In addition, the mediator proposed for the parties’ directors to agree upon
collaboratively presenting the outcome of the mediation procedure to both organisation’s
boards of directors.

At the end of these individual meetings, both parties decided to continue with the

actual mediation process to resolve theirdispute.

The negotiation partof the mediation consists of plenarysessions. Three mediation sessions
were conducted in total. Two wherein the parties negotiated about individual issues
subsequently, and one wherein the executive project directors joined the table to share what

was goingon in the workspace.

Mediator’sinterventions: Showing objectivity (c+)

The mediator explains the importance of beingopen and sharingall information with the
parties, in order to show objectivity. “Butin such a discussion-and thatis the mediator’s
role-is to be able to create such an atmosphere that you show to people what will be done:
to sketch animage of the process on which theyreply: ‘All right, fairenough, we’re going to
try.’ In the second meeting, I build on this, to have the parties think: ‘All right, I see that the
mediatorreallyisinaneutralposition; Thatheiscriticalof both partiesand lambeingheard
enough. I also see progression, because we’re moving ahead on issues in the discussion.’

That is often why the process continues.” (Mediator).

During the individual introductory meetings with the parties’ directors, the mediator
explains the nature of the mediation process, explicitly mentions his objective role as
mediator and states that “any party can retreat from the mediation process at any desired
momentduringthe process” (Mediator).

Both parties’interestsandallissues arewritten downduring the initial meeting. This
isdone “in order to be as objective as possible.” (Mediator)

The mediator mentions different tools he uses to show his objectivity: “[...] the letter of
engagement that [ normally sent to the parties. In this letter, I confirm that I’ve been asked
to be mediator in the case,and I lay down possible conflicts of interest.” He adds: “In this
letter, I also explain what mediation entails, and I dive into certain important aspects of
voluntariness and confidentiality: that parties always enter the process voluntarily, and I
alsomention that the parties can retreat at any time during the process. [...]Ialso refer the
parties tothatITambound to the rules of conduct of the MEN.” (Mediator)
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Mediator’sinterventions: Using a caucus: (c+)

The mediator only conducts the first inventory interviews with the parties separately, but
does not use a caucus during the mediationitself. The contractor’s director explains: “[...]
the first meeting was with us and the client separately, to explore the dispute he asked us:
‘What is your opinion and what’s your stance in the dispute?’ etcetera.’ After those two
introductory meetings, he asked for additional dossierinformation after which we entered
into the collective part of the mediation process.” (Contractor: Director) The mediator adds:
“A mediator does not have to conduct every meeting plenary, so he may consult with the
parties individually which makes him a shuttle diplomat. That did not happen during the
negotiation process in this case, but standalone during the introductory meetings.”
(Mediator)

Mediator’sinterventions: Additional interventions (0+)

The mediator uses different interventions during the process in order to guide the process
and make it run more smoothly.

For example, someissuesare during the mediation sessionsthe points ofdisputeare
being settled individually and subsequently. Some issues were easily settled, and more
challenging ones were what the mediator calls “parked” to be solved at the end of the
negotiations. The mediator explains: “[...] sometimes you say: ‘At this moment, we’re not
reaching settlement about thisissue. We’lllet thisrest and we’ll continue with other issues
first.” ” (Mediator)

The mediator invites the executive projectdirectorsto join a mediation session: “Then we
conducted a plenary debate with myself and the two directors, in which we agreed that
during the following mediation meeting, the executive project directors should join the
table.” (Mediator)

The mediator mentions that this helped the mediation process: “[...]and thatisalso
beneficial to the process because at that moment, both parties could hear what was
additionally going on. That way, we could determine perissue: ‘Yes, thisis fairenough, this

isrealistic.” ” (Mediator)

Mediator’sinterventions: Steering parties with open questions (0+)

The mediator often asksopen questions to guide the parties intoa certain direction. These
questions are oftenbased on its juridical expertise, to make the parties more aware of their
legal positions. He explains: “I use my juridical knowledge,becausel always think: ‘If the
parties don’t find agreement, youwilllitigate.’ [...] So the parties’ legal position should play
role in the reviewing their case in the mediation process. [...] Those are elements I try to
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bring to the table in order to emotionally sober up the parties.” As mentionedbefore, this
deviatesfrom the beliefs of strict classical mediators.

The mediator explains: “[...] sometimes you throw something at the parties and say:
‘Couldn’t you view this issue from this perspective? Couldn’t you find each other in that
way?’ ” (Mediator)

Internal moderator: Parties’ trust in the mediator and process (c+)

The client’s director explains that he values the mediator: “[...] T have to be frank: we first
wanted toget moreacquainted, butthatdid notdisappointus. In fact,Iam veryenthusiastic
about this mediator. [...] At the one handIlike it that he is sincereand objective and on the
other hand he has a clear goal: to make sure that we will resolve the issues. In addition, I
value that he is knowledgeable, his seniority, hisability to stand above the parties and that

he really listens towhat is being said by the parties.” (Client: Director)

Internal moderator: Parties’ intention to resolveissues (c+)
Both parties want to try mediationasan alternative to takinglong and costlyjuridical steps.
The contractor’s director explains: “I said: ‘Let’s try it, because it is a way to search for a
resolution to the problem.’ If you go to the judge, then it may cost months or years to come
to a solution, with a lot of additional costs.” (Contractor: Director)

The client’s contractoragrees: “You know, you don’t want to enter litigation in such
acase, wherealothas happened. Those processes become verylengthywith a lot of costs.”
(Client: Director)

Internal moderator: Parties realising uncertain juridical position (c+)

The mediator explains that the parties will always think about their juridical positions
regarding the issues: “We have a difference of opinion and we don’t find agreement. All
parties will always think: ‘If we don’t resolve theissue, howamIgoing to prove that during
litigation or arbitration? Do I have enough files and arguments to convincingly bring that
confidentlyduring a lawsuit.”’ That helped in the mediation process for parties to negotiate
more easily.” (Mediator)

Internal moderator: Parties safeguarding relationship (o+)

The parties and mediator think differently about the influence of safeguarding the
relationship for future collaborations.

The mediator thinks that safeguarding their relationship for future collaborations
playsarole for them: “[...]you show the parties this to give them insights in: ‘Why are we

doing this?’ That you say: ‘Safeguarding the business relationship.’ And that also applies to
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these parties, especiallywhen maintenanceis part of the contract, but maybe also for other
projects: that theywant collaborate together in the future.” (Mediator)

The client’s opinion deviates from the mediator: “DoItrustthatthe contractor also
feelsbad aboutwhathappened?YesIdo. Theydid notwantthistohappen.Butdoltrustthis
to evolve into a sustainable collaboration? That Ido not. That has not been developed. I also
don’t think that was the goal. The goal was to complete this project. The goal was not to
develop a sustainable relationship.” (Client, Director)

The contractor seems to have had in mind future collaborations with the client: “[...]
then I think: ‘Well, you could also have invited us to that tender.” But in some way or
another, that didn’t happen. They can say: ‘Yes, we want to collaborate together in the

future, butis that for real or not?’” (Contractor: Director)

Internal moderator: Parties’ representatives’ good communication (o+

Throughout the full mediation procedure, the opposing directors retained to have an open
dialogue, where the parties were found to be truthful and to share their opinion in a
respectful manner. The mediator explains: “At first we had agreed upon starting the
mediation, because the relationship between the project directorswas so disturbed that we
said: ‘Let’s start the mediation process with both directors first, because they are on
speakingterms.’[...]Duringthe project, both the client’sand the contractor’s director have

contact, and thatis good.” (Mediator)

Internal moderator: Client’s lacking technical project knowledge (0-)

The mediation sessionsran quite smoothly. However, individuals at the side of the director
were more aware of the technical specificitiesof the project thanindividuals from the client,
which led to some misunderstandings in the discussions. This made the negotiations
harder.

The mediator elaborates: “[...] that also shows the difference between the client’s
director who mainly wants to focus on the main elements, and the contractor’s director
who’s on the level of: “Where should this light switch be placed?’ He knew a lot of technical
details. This reflects in the discussions in the mediation process: sometimes this resultsin
amisunderstanding and the parties not understanding each otherwell.” (Mediator)

The contractor’s director elaborates that he experienced it to be hard to have
discussion with the client’s lawyer: “The lawyer of the client, he didn’t even know the
difference between site preparation and preparation for habitation. [...] If you don’t even
know those terms, that leads to a lot of discussion and misunderstanding.” (Contractor:

Director)
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Action: Parties bartering / Horse-trading (o+)

After a few mediation sessions, most of the issues are resolved and settled. Subsequently,
the disputing parties take a look at the remaining unresolved disputing points. These are
often found to be most difficult to resolve. A ‘back and forth’ process takes place, where
propositions are presented from both sides in a back and forth fashion to try and reach a
settlement. The contractor’s director explains: “Because ata certain point,you end upina
yesor no game. Then we argue: ‘All right, then we’ll just bargain and use horse -trading.”
(Contractor, Project director)

The mediator explains thisis importantin the negotiation phase of the mediation:
“Sometimes, the partiesargue towards the opposition: ‘In this issue we’re not willing to
move towards the other party. Iwill leave itat that, but then I want you to be more flexible
at other issues.” So it partly is about sensing, you could use the term horse-trading.”
(Mediator)

Mediation outcome
The outcome of the mediation procedure was a settlement, after which the construction
continued. The project was delivered in the third or fourth quarter of 2021.

The mediator explains that he makes the parties aware that agreeing with the settle ment
means thatboth parties are satisfied. “[...] that is how we came to a result on which both

parties agreed upon to be satisfied with thisoutcome.” (Mediator)

The client and contractor is satisfied with the outcome, butis dissatisfied with some parts
of the process: “Yes, [ am satisfied because the fact that we have come to an agreement. 'm
not satisfied on certain pointswhereI had to give in.” (Client, Director)

Theclient’sdirectoragrees: “Ithinkthatthemediation hasresultedin not negatively
saying goodbye from the project. We both created a nice innovative process. Theresultisa
nice neighbourhood with beautiful dwellings where onlya few rounding issues remain, but
allisfine.” (Client: Director)

For the client’s director, it doesn’t feel like a future relationship has been developed: “Of
course we have developed an understanding for their point of view, but was a connection
made?Thatdoesn’tfeelthatway.[...]JAndIdon’tthink thatwasthe goal of the process. The
goal was not to develop a sustainable relationship.” (Client: Director)

The client’s director adds: “Finally, the final price comes out of the mediation, and then it’s
either acceptable or not. We learned a lot from that. I think it has been a very expensive

course for alot of people, butit has been successful.” (Client: Director)
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4.2. Case study 2: Renovating electrical circuit of two tram depots

Part of the electrical circuit of two tram depot buildings had reached end-of-life status and

neededtobereplaced.Thisbuildingis property ofa municipal publictransport organisation.

The projectis putonto the market via tender, to allocate a party that will design and realise

the new electriccircuits.

General characteristics

Contract type: Integrated / UAV-GC or UAV-TI (contractor not responsible for

design)?

Start mediation: January 2019 — May 2021

Duration mediation: 1,5 years

Number of mediation consultations: 18+

Project phase duringmediation: Design phase

Mediation was unsuccessful: No settlement wasreached

Mediator’s style: Classic mediation (same mediator as Case1)

Client is public institution: a public transport organisation, part of a municipality

Individuals gathering around the mediation table:

o

@)

@)

Client: Director (only the first meeting)

Client: Project director (most of the meetings)
Client: Project executives

Contractor: Director (only the first meeting)
Contractor: Project director (most of the meetings)
Contractor: Project executives

Mediator (same mediator asin Case 1)

Context & storyline

This project’s brief contains the renovation of the electrical circuit of two tram depots. The

project was put out to tender by European tender guidelines in 2019, on basis of three

awarding criteria:

1.

Selectivity. Short-circuit in the new tram depot’s circuits should not result in
problems in other parts of the city’s electrical system or vice versa.
Short-circuit resistance. If a short-circuit occurs, the fuses should blow and
notburn.

Best ‘MEAT’ value (Most Economically Advantageous Tender), which means
the most economicalvalue based on: lowest price; lowest deliveryvalue;and

bestvalue for money.
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The project was put out to tender on the market on the basis of a UAV-GC (integrated)
contract. Hence, both the design of the renewed electrical system and the construction are
the contractor’sobligations. As is the case with case study 1, due to the integrated contact
form the project brief describes functional requirements of the design, but does not state
specifically how these requirements are tobe technically met. Hence, the client leaves the
answer to the design question to the creativityand capability of market parties. Since there
are not many parties in the Netherlands that are able to design and construct tram
electrification circuits like these, the familiar parties in thisniche participate the tender.

The winning contractor is part of an energy business, and conducts technical serviceand -

constructionin this project.

Part of the MEAT value awarding criterion, was the ability for the bidding parties to fit the
new electrification into the existing old electrical cabinets. The winning contractor stated in
hisbidding that they would be able to meet this criterion. Also included in the MEAT value,
the design should be ‘fail safe’ for employees. The tram depots must be safe for employees

toworkin the tramdepotsatall times, alsoif a short-circuit occurs.

The functionalcriteriain theprojectbriefwerewritten byastand-alonetechnician, whowas
employed by theclient. Afterawardingthe project, this technicianisalsoallocated toreview
and assess the contractor’s designs proposals in the design phase. This technician is an

expertin his field and is specialised in electrical circuits for trams.

The project concerns the redesign of a deprived electrical circuit in the tram depots. Such
electrical systems involve high voltage and electricity levels. Hence, safety measures and

requirements playan extremelyimportantrolein the assessment of the newdesign.

The client and contractor are both respected market parties in their field. Hence, they

initially have confidence in resolving the issues and finishing the project.

Development and escalation of the dispute

As mentionedin the case description, the standalone technician who wrote the project brief
is also allocated as the technical assessor of the contractor’s circuit designs. Because the
projectwasbasedonaUAV-GC contract, mainlyfunctionalrequirementswerewrittendown
in the projectbrief. This gives participating parties flexibility in their technical solution to
the design problem.
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The contractor comes up with out-of-the-box design solutions to the problem, which
deviatesfrom the ideas of the client and the technical assessor. The contractor then argues:
“Those technical requirements are not specifically mentioned in the project brief”. From
that pointon the discussion arises.

Another of the contractor’s design solutions, was retaining safety by installing
hundreds of meters of electricity wire underground instead of installing high -safety plugs
in the electrical cabinets of the circuit. The technician assessed this as an old -fashioned
solution, and again unfitting.

A fewdesigns are handed in by the contractor, which are all negatively reviewed and
handedback.Thisleadstomajor discussionsabouttechnicalitiesrequirementsof the design
and whatisand whatis not within brief requirements boundaries. The discussion escalates
to a point where the opposing parties employ lawyers to start writing formal juridical letters
to each other. The lawyer of the client even advises on breaking up the partnership: “if the

contractor does not fulfil the requirements of this project, we will remove them from it”.

The contractor’s director thinks that both parties are responsible for the start of disputes:
“Both parties must have played part in the rise of design related issues: It is based in our
lacking abilities to develop a good design, which probably contained some errors. The client
also played partin this, while they constantly changed the design requirements. I think that
is because the project brief was not written verywell.” (Contractor: Director) The client also
mentions the latter: “Maybe we have made errors in writing the project brief” (Client:
Projectdirector).

The contractor’s designs were negatively reviewed on so many points, that the technical
assessor stopped the assessment after the first few pages. On basis of the notes, the
contractor made an adjusted design which was then negatively reviewed as well. This
happened a fewtimesover, afterwhich the conclusionwasdrawn that the collaboration did
not work in thisway. “On a certain moment we said: If the technicalassessorkeep to stop
reviewing the design proposal after a few pages and give it back, this won’t work.”
(Contractor: Project director)

During a work related conference, the client’s and contractor’s directors meet each other
where they discuss the issues of this project and ask themselves how it is possible that this
project runs so badly, while collaborations in the past were successful. They agree upon
trying mediation toresolve the escalated disagreements and to come to a design that both

parties agreeto.
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Both parties makea list of possible mediators to help resolve the issues. The lawyer of the
client proposes the name of a specific mediator, because he knows him well and has good
pastexperienceswithhim. Onbasisof experienceandCV, thismediatoris eventually chosen
to mediate the project.

In mutual agreement, the parties’ directors decide to allocate the project directors of this
project to participatein the mediation sessions instead of them.

The mediator
Thisis the same mediator as in case study 1. See ‘Case study 1 - The mediator’ on page 105

for background information.

The mediation process & contributing factors
The mediation startswhen thedesignis notyetagreed upon byboth parties. The mediation
processconsists of negotiation sessions about the design andguided technical sessions with

both parties’ executives.

The mediation startswith a noncommittal first meeting with the directors, proposed by the
mediator, where he introduces himself and the mediation process. At the end of this
meeting, the directorsagree upon continuing the mediation process. In mutual agreement,
they allocate the project directors on the project to participate in the mediation process

instead of them.

During the first meeting with the two project directors from both parties, the mediator
introduces the mediation process again, sharing his objective position, emphasises the
confidentiality of everything that will be said during the process and tells the parties
representatives that self-reflection can help in the mediation process to move towards the
other party. The mediator also explains to the parties the flexible nature of mediation. In
addition, the parties compile an interests chart wherein they mapped: “ ‘Why are we doing
this mediation?’ Because this is a small niche, we must resolve the issuesin collaboration.”
(Mediator). The mediator mentions: “I could see very quickly that these parties wanted to

resolve the issues together.” (Mediator)

During the second meeting with the project directors, the parties’ deviating opinions about
the technical design are brought to the table. The mediator specifies: “We tried to identify:
‘Where specifically lies the difference in opinion about the design requirements?’ ”
(Mediator) Hereby, it becomes clear that the client has distinct wishes for the design, upon
which: the desire of not powering the system from outside the building, something that was
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proposed by the contractor as an out-of-the-box design solution. The mediator tells: “The
parties concluded: ‘We’re going to make sure thata new design will be made.”’ Then we also
agreed upon conducting technical sessions to try and find a fitting design collaboratively.”
(Mediator) In addition, a new designer is allocated by the contractor to view the design
problem from a new perspective. The client’s director explains that the mediation should
lead to the technical problems being solved first. The financial problems would be saved to
resolve later: “The approach to the mediation, was first to figure out the technical issues of
the design together, before discussing the related financial problems.” (Director, Client)

During the technical sessions, theclient and technical assessor mention criticising points
to the design. The contractor then tries to resolve these points of criticism by adjusting the
design and presenting it during the next meeting. “The client then replied: ‘All right, a few
issues have been resolved.’, but they then present new critical points.” (Mediator) This
repeats a number times, resulting in a substantial amount of technical sessions that do not
lead to mutual agreement about the design. Sometimes, the mediator joins the technical
sessionsto guide the technical design process, whichis uncommon. The mediator explains:
“During these technical sessions, I sometimes join. [...] ’m not there to mediate, but kind

of achairman of the technical discussions.” (Mediator)

During the mediation sessions, trust was regained, but when the next revised design
proposalledtodisappointment. “[...]Jwe thought: We understand each otherbetter, and the
contractor knows what towork on. Every time an adjusted design was brought to the table,
led todisappointment.” (Client: Project director)

The contractor mentions that they made assumptions about the project brief: “We
have made someerrors in the beginning as well[...] we made a few assumptions, like: They
must have meant this in the project brief.” (Contractor: Project director)

“Weshould haveforced theclienttotalkaboutreachingagreementaboutthe project
scope.” (Contractor: Project director). The client wanted the contractor to send them all
technical detailsand deliverables, to assess the total design.

“Tocome to agreementaboutthe technicaldesignwasasortofritual matingdance.”
(Contractor: Project director)

The contractorwas bound to subcontractors, which it already made deals with. Because they
were bound to these subcontractors, itwas harder for the contractor to change the design
towards the liking of the client. In order to make a concession to the client, the contractor
made arrangements with the subcontractor partners to be able to attract other

subcontractors that could deliver for the desired design wishes by the client.
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This process of working towardsa fitting design endured for around 1,5 years, in which the
parties moved slowly towards each other. Because the design was adjusted on so many
levels,itwasimpossible for the contractor tokeepformerpromiseslikethe electrical system
fittinginside the existing cabinets. The contractor’s director gives an example: “The 100%
safety requirements thatare part of the brief could not be met in the way the client wanted
it, otherwise you have to rebuild the whole system which is not part of the project scope.
Therefore,we choose for this design solution. The client replied: that is not how we want it,
we want a differentapproach to the design. That verywell may be, but thenitis goingtobe

more expensive and take more man-hours”. (Contractor: Director)

Up until this point, the parties had mainly focused on finding a technical solutions to the
design problem, so the financial settlement remained tobe done. The mediator mentions:
“The projectdelayshadrisentobearoundiyear, soitbecame unclear which partywas going

to pay the related financial costs.” (Mediator)

When agreement about the technical design was almost reached, the mediator proposed to
appointan objective third partytodo a final assessment on the design, because there were
only a few remaining pointsof criticism. The contractor declined the offer. They stated that
theywantedtoretreatfromthe project, becausetheydid nothavefaithin findingagreement
with the client anymore. They did not want to execute the project after the design phase
anymore. Especiallybecause they thought that the assessment during construction would
be conducted by the same technicalassessor. Hence, the mediation did not result in mutual
agreementaboutthe technicaldesign. The contract’s projectdirector explains: “Theclients’
projectdirectorandIsaid toour directors: ‘We’renotable toreachagreement. Includingour
bestintentions, and the bestintentions of the mediator. So please make the final decision,

becausewe don’t find resolution.’ ” (Contractor, Project director)

So this outcome wasreflected to the companies’ directors, after which a contract break took
place. The financial juridical issues of the project remained, which were mediated by the
same mediator. In a few sessions, both parties presented their statements about their
financial settlement demands towards the other. Ultimately, the parties did not reach
financial settlement either. The differences in demands were too big. The mediation
procedure stopped and did not result in agreement.

Asalastresource, the parties’ directors asked the mediator to write a non-binding financial
agreement based on what he finds legally feasible, including argumentation. The mediator
proposes: “Iamstoppingthe mediation,butonbasisofeverything’ve heardIwill offeryou

a guiding financial settlement.” The mediator proposed this because of his background asa
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construction lawyer, and he states it will be non-negotiable. Both parties agreed. The
mediator shares the agreement with both parties. Only if both partiesagree with the offer,
settlementis reached. If one party does not agree, therewill be no settlement. The parties
responses will be kept confidential. Thisdid not result in settlement either, afterwhich the
mediatordeclared themediation tobe unsuccessfuland the mediatorand the parties parted.

Half a year later, the mediator receives a mail from one of the directors, that they finally
reached financialsettlement,andtothank himfor hiseffortandcontributiontothe process.

Eventually, the contractor even proposestheassessingtechniciantohelp themin designing

the circuit. The technician does not accept this proposition.

Mediator’sinterventions: Showing objectivity (c+)

The mediator proposes a noncommittal first meeting with the directors, to introduce
himselfand themediation process. “In this first meeting, the parties’ directors observe how
I present myself as a mediator. In that moment, trust is built on which the parties decide to
continue the process.” (Mediator)

The mediator tries to create an open atmosphere where the parties can be open: “[...]
everything we say during the sessions is confidential. Let’s try to be okay with saying
something toeachother along thelines of: “We did not handle that right.” Which you then
cannot use during litigation because of confidentiality. Being transparent and to be

vulnerable can help with the parties starting to move towards each other.” (Mediator)

Mediator’sinterventions: Using a caucus (c+)

The mediator made use of a caucus multiple times. He mentions: “[...] in the individual
meetings thatI conductedwith the parties, [went into a separate room with them to discuss
the issues even more openly. Hereby, I came to understand the parties issues better.”
(Mediator)

Mediator’sinterventions: Additional interventions (0+)

Mediator proposes to first reach settlement about a design that is technically approved,
leaving the financials be tobe discussed later. “The mediator mentioned: ‘Let’s first reach
agreement about the technical issues, then we will tackle the financial problems later.” ”

(Contractor: Project director)
During the mediation process towards a financial settlement, the mediator used the
‘revision method’, which works as follows: “both parties write argumentation for their
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demands, which they send to the mediator. When the mediator receives both pleas, they are
sent to the opposing parties. Then both parties have the chance to reflect on the
argumentation of the other, which is sent back to the mediator as well. When he receives
both the reflections, they are sent back to the opposing parties.” (Mediator) This way,
enduring and escalating discussions that often occur in arbitration or litigation are avoided,

and force parties to come to the pointand share all relevant information.

The contractor’s director mentions that the mediator maybe could have been more direct in
the process: “The mediator could have steered more in the process. For example, he could
have said to us in a caucus: if your party does not act soon and make a concession towards
the other party, the mediation process will fail. Then it will be better to stop directly.”
(Contractor: Director)

Internal moderator: Parties’ trust in mediator and process (c+)

The directors of both parties initiated mediation,and were emotionally distanced from the
project. Therefore, they thought: “If this mediatorisa good guy and objective enough, let
him come.” (Client, Director)

The Project director confirms this: “The condition for mediation, is that both parties

agree toitand have trustinthe mediator. That was the case.” (Client: Project director)

In the end, the project director mentions that the parties lost the trustin the mediation
process: “Duringthe mediation process,it seemed that we moved towardsaworkable design
so to mutual agreement, but in the end we were too far away from each other.” (Contractor:

Projectdirector)

Internal moderator: Parties’ intentionsto resolve issues (c+)

Both parties believed in the other’s intentions to come to an agreement. One of the
motivations behind this, is the minor amount of active parties in this field of work. “The

directorswanted toretaina good businessrelationship, for future collaborations.

Both partieshadthebestintentionstoreachagreement: “Duringthe first mediation session
it became clear that the parties’ executive project were on speaking terms with each other,
and wanted toresolve the issues.” (Mediator)

“We said: Wewant toresolve the issues. We are a renowned technical company that
does not run away for its responsibilities.” (Contractor: Project director)

“We both want tobe a good client and contractor, and we both think that that is the
case. We should be able to reach settlement.” (Contractor: Project director).
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In a conversationwith the client’sdirector, the contractor’s director argues that it is
odd that there they cannot figure this project out together: “It’s strange, you are a big client,
we are a big contractor in this field. You say that we don’t have the expertise to do this
project. Well, who is going to do it instead of us? If we can’t do it, who can? He agreed: our
teams should be able towork it out together.” (Contractor: Director)

The contractor’s director states the importance of being willing to resolve the problems: “It
is very important to have the feeling that agreement will be reached together. Otherwise, I
think itis betterto stop the mediation process. If you don’t want to come to agreement, you

won’t. Else you would have already solved the issues together.” (Contractor: Director)

In the end, the client’s project director mentions he lost trust in reaching a settlement:
“When we came to one of the last disapproved designs, I lost trust in the possibility of

reaching agreement aboutit”. (Client: Project director)

Internal moderator: Parties realising uncertain juridical position (c+)

The mediator mentions thatin a lawsuit, it could become hard for the contractor to prove
that their design was made within the boundaries of the project brief. The contractor’s
projectdirector explains: “Ifit had been clear that we had made an obvious mistake in the
tender, or if it had been clear that the client had tendered a project with requirements that
were impossible to realise, then it would have been a lot simpler: then one of the parties
would have stepped to the judge to unbind the contract.” (Contractor: Project director).

The client’s project director adds: “During the mediation procedures, we would often
reflectonwhatwouldbe thealternative tothe mediation procedure, whichis takingjuridical
steps. Thenyou have to pay for the judge and the lawyer. And thenit takes 2 to 3 years, costs
a lot of money and the question remainsif the judge is in favour of you. The mediator often
asked that question.”. (Client: Project director)

The contractor’s director also agrees: “Ata certain point, the mediator said that the
project brief could be somewhat incomplete or open to interpretation, but you accepted the
assignmentas a contractor, soyou then shouldbe able to juridically prove that your design
proposal is within the boundaries of the project brief and that is always difficult. We
understood and said: ‘That’s true.’ ” (Contractor: Director). He adds: “Thewhole issue was
not thatblack and white, otherwise it would have been easy towrite it all out and prove who
was wrong. That was in the middle. But otherwise you would not start a mediation
procedure.” (Contractor: Director)
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Internal moderator: Parties’ positional play(c-)

The contractor’s director mentions that all parties are reluctant during the mediation
process, in order be financiallybetter off: “After entering mediation, everyone knows: ifI
acknowledge towards the other party, [ know what it is going to cost. That always plays part.
Therefore, all parties are careful to acknowledge towards the opposition.” (Contractor:

Director)

The contractor’s director lays down part of the positional play that was played: “We then
said: Sketchyouideal situation, then we willwork out thatdesign. However, thatwould have
resultedin a discussion about money, because thenwe would have argued: This is not what
we offered, soyou have to pay the additional work. They knew that. This made it difficult to

come to agreement.” (Contractor: Director)

Internal moderator: Parties’ representatives’ good communication (o+
Although the trust levels were low, the parties’ directors opened a constructive dialogue
based on good communication. The mediator experiences the atmosphere of the early
mediation meetingsas pleasant and comfortable. (Mediator)

“The communication between the project director from the other partyand me, I’'ve
always experienced as good.” (Contractor: Project director)

“If the communication on the directors’ level had not been good, we probably would
have madejuridical steps from the beginning. Mediation would probably not have started.”

(Client: Project director)

Internal moderator: Parties safeguarding relationship (o+)

Both parties state their interest in retaining the business relationship for future
collaborations:

“In the end itis a small market. There are not a lot of contractors in the Netherlands
or Europeinthisfield of expertise, soyouwill always come across each other. [...] Therefore,
itwas in our mutual interest to come toan agreement”. (Client: Project director).

“In the end, we have been able to retain the business relationship.” (Contractor:
Director)

“We always said to each other: No matter what happens, we will part in a good
manner,retainingourrelationshipas muchas possible. Wearemajor playerson this market

and we will always come acrossone another.” (Contractor: Director)

Internal moderator: Client’s lacking technical project knowledge (0-)

The contractor’s director doubts if the client has the technical knowledge to understand the

project in technical detail: “My colleague can explain the projectin full technical detail. ’'m
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wondering if the interviewees from the client can do the same, becausel don’t think they
have that expertise in house. That is also one of the problems I think.” (Contractor: Project
Director) He adds: “The people of the client didn’t have the technical project know-how. At
a certain point, the technical assessor had to stay in hospital. The client argued that all
project conversations should be ceased. We said: What do you mean, we want to continue

the project. This hindered the mediation process”. (Contractor: Project Director)

Internal moderator: Mediator's little substantive project knowledge (0-)

The contractor’s project director explains that the mediator did: “The mediator knew little
aboutthetechnical contentsof the project, the mediator (Contractor: ProjectDirector).The
contractor’sdirector adds: “Themediatorwas mainly experienced and knowledgeable in the

process of the project, but not in the substantive technicalities of the design.”

(Client, Project director)

(Client, Director)

External moderator: Bad executives’ relationship & collaboration (0-)

From before the mediation process started, the parties’ executives did not work together
well anymore: “During direct negotiations, the executive teams from both parties did not
have faithin the collaboration. Then the management concluded: It would be very strange if
we cannotreachan agreement in thiscase, solet’s try mediation”. (Client: Project director)

The client’s director shares how the executives1: “I was the one who proposed
mediation and told myexecutives: Let’s give themanotherchance, let’s explain tothemone
more time whatwewant. Every time an adjusted design was disapproved, it raised the levels
of distrust in the executive teams.” (Client, Project director)

The client’s project directoradds: “During the mediation process, we proposed that
ourengineersandthe technicalassessorwould enteraroomtogetherto collaborativelywork
on the technical design. They were not open to that. This did not help in the process.”
(Contractor: Project director) He adds: “The collaboration problems were only present
between the project executives”. (Client: Project director)

The contractor’s director adds: “The trust levels between the project teams were

gone.” (Contractor: Director)

The project team of the contractor did not want to work out the design in the mediation
process anymore, because of the constant critics from the technical assessor. “My project
team said: ‘Let him do it himself if he knows so well how it’s done.’ ” (Contractor: Project
director)
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The contractor’s projectdirector “Ultimately, we came tothe conclusionthatthe trustlevels
between the executive teams have become so spoiled, that we decide to quit the

collaboration and mediation.” (Contractor: Project director)

External moderator: Working with governmental organisation (0-)

The contactor’s director mentions the complications of negotiating with a semi-
governmental organisation: “Since the client was a semi-public organisation, the project
was financed with public money. Because this is always a ceiling budget, it is hard for
governmental organisations tosell totheir superiors that the projectwill exceed the budget.
Therefore, the negotiation position of government bodiesin a mediation procedure or any
negotiation procedure is difficult. This has negative effect on the mediation process.”

(Contractor: Director)

External moderator: Lawyers’ influence (c-)

In this case, the contractor’s director mentions that lawyers have a negative influence on
the negotiation process. “Lawyers make the issue worse in the negotiation phase. The
fighting and formalisation of the negotiation leads to further escalation of the dispute.”

(Contractor: Director)

External moderator: Conflict of interest (0-)

Theclienthired anexpertin the field of tramelectrification systems, towrite the briefof the
project but was also allocated to assess the contractor’s technical design. The contractor
mentions that therefore he found it hard to move towards the contractor, because then “he
would admit to having written a project brief with missing elements or detail.” (Contractor:
Projectdirector) Thisis a conflict of interest.

The contractor’s director recognises this conflict of interest: “If the technical
assessorwould say: The contractoris partly right, it would mean that he confirmed that he
wrotea projectbriefthatwasopentointerpretation, atleastpartly. Thismadeitclear forus:

In this way, will never figure it out together” (Contractor: Director)

Mediation outcome
Outcome of the technical design mediation process: No agreement was reached on the
design, so both parties decided to cancel the project and part the collaboration. This was
foundbythe partiestobe unfortunate: “Fromboth sides, the intentions toresolvethe issues
were good, and we both experienced the contract break as a loss”. (Contractor: Project
director)

Following this conclusion, the parties proposed and entered the mediation process
towards a financial settlement.
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The financial mediation procedure was about the remaining fines and costs of delay. During
multiple mediations in this second try, the parties negotiated about the division of costs.
Unfortunately, this also did not lead to mutual agreement. Ultimately, the mediator
proposed a non-binding proposition for the financial agreement. This wasbased on what it
predicted to be the outcome of a following trial, and on its expertise as a lawyer in
construction. Unfortunately, the parties did not find mutual agreement from this
proposition either.

The mediation process was found to be too long by the contractor’sdirector: “The process
has endured for way too long. I think mediations can only be successful if settlement is
reached quickly.” (Contractor: Director) He adds: “In retrospect, I think we should have
stopped the processafter half a year; then the outcome would have been the same. And that
isashame. Thatis mylesson from this mediation: The process must be swiftand clear, and

you must remind people of earlier made agreements.” (Contractor: Director)

Despite the lengthy process, both partiesagreed that the mediation process contributed to
finally reach a financial agreement: “If we had not conducted the mediation, we would not
have remained to be on speaking terms, and we would not have been able to find a financial
settlementintheend. Then, thedisputewould have escalatedintoarbitrationorlitigation.”
(Contractor: Director)

After mediation outcome
After the failed mediations, neither of the parties took juridical steps towards arbitration or
litigation. “Ithinkwe both thought: We’vetalked somuch abouttheissues.Ithinkeveryone
had counted their blessings and knew that the juridical positions were not that clear and
both parties knewthey had made some errors.” (Contractor: Project director)

The client’s director adds: “After the financial mediation was declared unsuccessful,
the contractor’s director and I were both ready to starta legal trial, but we decided to meet
one more time to discussthe issues, and we finally reached financial settlement. This was

only possible because of our good interpersonal relationship.” (Director, Client)

After the mediationswere declare to have failed, “both parties needed time to process the
project setbacks. The parties needed time to calm down and emotionally sober up. After
some time, the project directors joined the table one last time to negotiate about the
financial settlement.” (Contractor: Director)

The contractor’s director mentionsthat the final financial negotiations were about

horse trading: “After the failed mediation procedures, the client’s director and I always
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remained tobe on speakingterms. Intheend thisresultedinafinalfinancial bartering. This
negotiationwas on basis of the financial situationsas sketched by both project teams, not
on basisofthenon-binding financialagreementthatwas proposedby the mediator. Finally,
we met somewhere in the middle of these two financial situation sketches.” (Contractor:
Director) The contractor’s project director adds: “Finally, we have negotiated a settlement:
At acertain moment, the client had not paid part of the bills that we had presented them. In
the end, we settled that we would be paid part of those invoices. This resulted in a
considerably loss-making project. But then the client had to retender the project.”

(Contractor: Project director)

Both parties contacted the mediator to thank for the collaboration in the mediation process,
while they found it to have contributed a lot to their final solution. “The mediation process
and mediator definitely contributed to the process that led to the final financial

settlement.” (Director, Client)

The contractor mentions theywill notbe participatingtothe client’s tendersforawhile: “In
the end we shook hands, and the client assured us we could participate in future tenders as
any other market party. We responded: Don’t count on our participation for a while”.
(Contractor: Project director)

However, the client’s project does not want to exclude the contractor from
participating their tenders in the future: “I don’t think this is a reason to exclude the
contractor from winning a tender before it has started” (Client: Project director)
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4.3. Case study 3: Construction of semi-public cultural building

In 2014, a Dutch municipality made plans for the construction of a cultural building for four
end users in educational and cultural sectors whose current buildings were deprived. The
four cultural end users are an institute for music education, a dance theatre, a classical

orchestraand a foundation for dance.

General characteristics
e Contract type:Integrated /UAV-GC
e Starttender procedure: 2014. The project was awarded to the contactor in 2015.
e Start mediation: January 2018 — June 2018
e Duration mediation: around 6 months
e Number of mediation consultations: Weekly sessions
e Project phase duringmediation: End of design & construction
e Mediation was successful:
e Public client: Municipality, that allocated a professional project management
business to execute the client role for them.
e Individualsgatheringaround the mediation table:
o Client: Project director (delegated client)
o Client: Director of the municipality
o Contractor: Director
o Contractor: Regional director
o Mediator 1 (backgroundin project management)

o Mediator 2 (background in contracting), the same mediator as in case 4.

Context & storyline

A work by architect Rem Koolhaas was demolished for this project. Because of protests by
him, Rem Koolhaas became the tender writer of the architectural design for this project. An
established Dutch architect was awarded the project’s design in 2015. Duringa period of 4
years, thedesign was developed from nothing to a final design.

Political issues also played a role in the project: A party in the municipal council voted
against the plans for the project, which resulted in a second opinion for the costs estimation
by bbn advisory. The results showed a financial gap of €100 million, after which the

municipalcounciland coalitionresigned. Thiswas in 2013. (Contractor: Project director)

Within half a year of adjustmentsto the current final design, a brief was made on basis of
this designand the project was tendered. After half a year, the project was awarded to the

contractor with a bid sum of almost€180 million.
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The leader of the formerly mentioned party in the city council became the new municipal
alderman of culturewith this project in his portfolio. He said to the municipality: This is an
integrated contract form, soall responsibility lies with the contractor. We will not spend a
single extraeurofor this project. People fromother parties in the council thought: You made

sure our coalition failed, wait and see what will happen. (Contractor: Director)

The contractor’sbidwasbudgeted with very small financialmargin. “The projectbudget was
written with little financial margin, from the client side, there was very small budget for

unforeseencosts.” (Mediator 1)

Theendusers, the earlier mentioned 4 cultural organisations, were promised in the contract
to be able to give their consent to the technical building design characteristics. Mediator 1
mentions that this was not clearly communicated: “These agreementswere not clear. The
four culturalinstitutions could impose theirwishesand demands up until DO and VO design
phases, which the project team had to accept. This fuelled interpretation differences.”
(Mediator 1) Mediator 2 confirms this: “During the design phase of the project, the
municipalitydid not have enough grip on the four end users, who demanded a lot of extra
technical requirements while the design developed. This was one of the major problems
leading to disagreements in this project.” (Mediator 2) The contractor’s project director
explainsthis further: “Where in normal UAV-GC contracts, only the client has to give his
consenttothedesign,wehadtoaskfortheconsentofthe fourendusers first. Thiswasbuilt

in the contract.” (Contractor: Project director)

The second major problem had to do with the existing parking garage upon which the
building was to be constructed. This garage happened tobe constructed in the 70’s by the
same contractor that wasawarded the project. Without the parties being aware of it, the soil
under the garage had sunken a substantialamount, creating spacewhere awater stream had

developed itself. Therefore, no construction vehicles could drive on the garage floor.

Another problem in this case was a problem regarding thebuilding aesthetics committee.
Mediator 1 explains: “The contractor would be responsible for changing the fagade design to
the wishes of the building aestheticscommittee. The architect was part of the contractor,
and the advice from the building aesthetics committee was negative at first. Being the
contractor, you could also argue that the municipality and elder men counter this advice.”
But because the building was a politically loaded object, the municipality stated that the
advice of the building aesthetics committee would be blindly followed. The contractor’s

project director explains that this inflicted problems about the fourth fagade which they
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wanted to have without detailed columns: “By this agreement, the municipality gave the
building aesthetics committee a powerful position. They could say no to the undetailed
fourth fagade until it was changed. We told the municipality: We’re not going to make a
detailed fourth facade, because it’s not part of our contractual obligations.” (Contractor:
Projectdirector)

The municipal alderman made agreements were with the municipal council about the
project remainingin budget, and assured it that because of the integrated contract form all

project related tasks were part of the contractor’s obligations.

Development and escalation of the dispute

There was uncertainty about the exact deviations and obligations in the project brief and
contract. Atamoment, the contractor halted the collaboration. Theysaid: Wedon’t continue
until we reach agreement about a few points. That happened two times. The contractor’s
project director adds: “There was a lot of room for interpretation regarding the project’s
requirements. Because there had notbeen conducted a good validation and no assessment
had been done about how the requirements related to each other.” (Contractor’s project
director)

The four cultural institutions could impose their wishes and demands up until the DO and
VO phase of the design, which the project team had to accept. This fuelled interpretation
differences: What was and was not part of the project brief?” (Mediator 1) The contractor’s
project director confirms this: “With a blurry project brief, there is of course room for
discussion. The four institutions willargue: ‘It says it herein the project brief: our demands
fitswithin this requirement.” And we would then argue: ‘The design flexibility lies with us’
or ‘Thisis not within the boundaries of the requirement’ and then we would give it back to
the municipality.” (Contractor: Project director)

The client’s project director mentions that they experienced that the by the contractor
delivered VO design was short of a lot of project requirementsas defined in the brief. “The
client reacted with these remarks, which the contractor experienced as instructions to
change the design outside the project scope, so only wanted to implement those as
additionalwork. Thatwas the sourceof the initial discussions about money.” (Client: Project

director)

An advisoryboard wasallocated to guide the project, from the Dutch Arbitrary Board ‘RvA’.
Both the client and contractor disliked its slow and juridical process of this advisory board.

On a certain point, the clientand the contractoragreed upon searchingfor another way to
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resolve the list of issues that were present. To help resolve the issue, Mediator 1 was

approachedby the client (municipality), and Mediator 2 was approached by the contractor.

In addition to the mediating team, the mediators allocated a secretary to record all
statements, conversations and other events during the mediation process. “First and
foremost, we allocated a secretary, to report all meetings and keep record of what will be
said. We did this because the municipality always let’s their house attorney double check
everything. In addition, it helps not to have to focus on reporting the meetings, but being

able tofocus on the issues.” (Mediator 1).

Although the two mediators were proposedbyeither one of the parties, they madeclear that
they “are not acting on behalf of the parties as representatives and would always be honest,
whether their opinionwas in favour or against one of the parties.” (Mediator 2) In addition,
the mediators pointed out that whenever they were in disagreement they would ‘give back’
the project related issues to the parties and stop the mediation process. Only when they
would find common ground about the issues, they would continue to guide the partiesin the

mediation process.

The mediators
The mediation process is conducted by two mediators, who are very experienced in the field
of alternative dispute resolution and mediation. They know each other well in the field of

their work.

Mediator1hasabackground in project management, and is knownbythe client for resolving
disputesin otherlarge projects. Therefore the client proposes him to help and resolve the
project issues. The client’s project director explains: “The municipality had good
experienceswith resolving issuesin construction projects in collaboration with Mediator 1.

Therefore they put him forward asone of the mediators.” (Client: Project director)

Mediator 2 hasabackground in contracting and is proposed by the contractor on the basis of
good previous experiencesas well. This mediator has a lot of experience in the construction
sector where he worked in various contracting businesses before becoming an ADR

practitioner and construction mediator. This mediator also mediates case 4.

The mediators collaboratively mediate the project issues between the client and contractor.
Both these mediators remain objective, but give their opinions during mediation sessions to
both parties on basis of their experience with construction projects. They call this ‘active
mediation’.
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The mediation process & contributing factors

During the first mediation meeting, the mediatorsboth laid out their objective role in the
process. Mediator1argues “Itis nice that you pay our bills, but thatis the only relationship
between me and the client, and Mediator 2 with the contractor. ’'m not an extension of the
client,’malsono spokesman. IfI think they come upwith a senselessstory, [will tell them,

whether they pay for my hoursor not.” (Mediator2)

The mediators made both parties list the project related issues, which they then categorised
in order to be able to start with resolving the easier problems. Mediator 1 elaborates: “We
proposed the parties to start with the easier-to-solve problems, because the process will
then gain momentum in the mediation process.” He adds: “Byresolving easier problems in
anearlystageofthe process,the partiesgain trustin usas mediators. Thishelpsin resolving
harderissuesfurtherdown theline.” (Mediator1)

Mediator 2 does not agree with this: “Iwant to have clarity of the assignment, [ want
to knowwhat issues relate toeach other, and I want to know which issuesare to be solved
first in the context of the planning of the project. [...] Thatis the order that I use, not the
contents of the issue, becauseI don’t know that in that moment.”

Mediator 2 explains that formulating the question about theissuesis critical to the process:
“After categorising the project issues, a number of issue dossiers remained for which we
formulated the right question regarding the problemson which both parties had to agree.
This because if you don’t have clarity about the question, you simply won’t receive
acceptation of the answer.” (Mediator 2)

The mediation process consisted of both plenarysessionsand individual sessions with the
parties. During the plenary sessions, both parties, the mediators and the secretary were
present. The individual meetings were sessions where one mediator discussed the issues

with the party by which it was proposed as mediator.

During the mediations, the mediators acted as self-proclaimed “shuttle diplomats”:
shuttling from individual meetings with their commissioning party (Mediator 1 with the
client and Mediator 2 with the contractor), to plenary meetings to discuss the issues with all
parties present, tomeetingswith each othertodiscuss theissuesandwritea guidingadvice,
and back again to individual meetings with their commissioning party to reflect, etc.
Mediator 2 explains: “Along the way, [worked just like a diplomat that represents a country:
negotiating with the people in the countrywhere he is stationed, and going back to his own

government telling them: ‘Yeah well, the culture in this country is different from our
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country, so you must not project your democratic history and views on this country.”
(Mediator2)

After a few sessionswith the use of the ‘revision method’, the parties engagedin plenary
sessions. During these revision interviews, the mediators experienced that the project
director of the client became more silent and the contractor’s director started talking more
and more. They didn’t like this interpersonal dynamic, so they stopped the plenary
interviews and started conducting individual meetings. Mediator 2 explains: “When
someone talksalot, it doesn’t mean he is right. We told the parties: You have to trust us, we
are not going to continue with these common meetings, because your deviating personal
structures are in the way of finding the objective truth.” (Mediator 2) The following

individual interviews were all reported precisely.

Based on the recordsof these interviews, the mediatorswrote a guiding advice, which they
sent -including argumentation- towards the client’s project director and the contractor’s
director for them to reflect on, with the message: “In the case of factual errors, or if we
missed important parts that you handed in, you have space to react within one week and
then we will take alook if there is reason torevise the guiding advice.” (Mediator 2) If this
was the case, the guiding advice was adjusted and then presented to both parties. If the
parties agreed, one of eleven issues was resolved after which the parties moved on to the
nextone.

Per issue dossier, the mediators had to assure the acceptation of both parties. Mediator 2
elaborates: “As you can imagine, where the parties points were appreciated to be right, it
ended in not much of a hassle,whereif the parties points were appreciated tobe wrong, it

could lead to major discussions.” (Mediator 2)

After guiding advices were written and agreed upon by the parties for all issue dossiers, the
mediators presented the parties with the package of advices. All guiding advices resulted in
a sum of 28-32 million euros that had tobe paid by the municipality.

“Then we had two sessions with all parties: the project director for the client, the director of
the municipality, the contractor’s director, the contractor’s regional director, the secretary,
Mediator 1 and I, in which they finally made an agreement on 31 million, including some

substantive processagreements.” (Mediator 2)
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The directorof the municipalityhad no power to make this deal, because these issues have
to be agreed upon by the municipal council. The municipal council agreed on the deal, and

the project was continued and finished by the collaboration of the client and the contractor.

Mediator’sinterventions: Showing objectivity (c+

Duringthe first mediation meeting, themediators explain to the parties theywill share their
objective opinion, no matterifitis in favour of the partywho paysthem. Mediator 1 argues:
“Itis nice thatyou pay our bills, but thatis theonlyrelationshipbetween me and the client,
and Mediator 2 with the contractor. ’'m not an extension of the client, I’'m also no
spokesman. If I think they come up with a senseless story, Iwill tell them, whether they pay

for my hours or not.” (Mediator1)

During the first mediation meetings, the mediators pointed out the goal of the mediation
procedure: “Our interests was to bring the project to a success, and not the profit
optimalisation for either party 1 or party 2.” (Mediator 1)

From the beginning or the process, the mediatorsensured the parties of their collaborative
and objective roles by sharing their unanimous opinions or resigning from the project:
“Whatever happens: or we give the project back to the parties, or we speakwith one voice.”
(Mediator1)

Mediator’sinterventions: Using a caucus (c+)

“Sometimes, the partiesneeded to split up for a moment to blow off steam, or to take walk
around the block. Sometimes,youthenstarttotalkone-to-onewithaparty. ThenIexplain:
‘I shared my opinion in the meeting because of this and this reason, not to embarrass you,
but toregain the parties to open up and become on speaking terms.’ This helped the parties

to calm down and understand my point of view better.” (Mediator1)

Mediator’sinterventions: Additional interventions (0+)

The mediators also often used the ‘revision method’. Mediator 2 states: “The revision
methodisanon-juridicalway toopenlyreceive input fromthe parties.” Mediator1explains:
“We told the parties: Please write that down what you want from the other party on a
maximum of two sheets of paper. Then we will exchange these documents.” (Mediator 1)
Mediator 1 argues that this helps in the process because it avoids escalating discussions
about specific topics. Mediator 2 adds: “Second, because parties are asked to write an
agreement proposalin theirrevision, youcancompare these fromboth partieswhich makes

iteasier towrite a guiding advice.” (Mediator 2)
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Sometimes, costs for additional work are not paid by the client because part of that sum is
debatable. Then the mediator splits this sum: “[...] we divide the postintoa debatable and
non-debatable part. That doesn’t change anything in the case, but it works very well for the
interpersonalrelations at thework. We also used thisin this case.” (Mediator 1)

Duringthe meetings, the mediatorsalsogive “homework” tothe parties. Mediator 1argues:
“You also give homework to the parties to work on: Figure out this-and-this, write an
argumentation on this-and this, etc.” (Mediator 1).

Another tactic that was used by the mediators is a role-playing game wherein both parties
have to tell the story from the viewpoint of the other party. “This gives the parties more
insight andrespect for the position of the other which helpsthe process.” (Mediator 1)

Mediator 1 mentions another tacticto try and enhance the parties’ dialogue: “What is very
important, is to have the project directors from both sides to be on speaking terms. This can
bedonebygoingtoa goodrestaurantand eat somethingtogether. Drink a good glassofwine
and talk about anythingexcept the case. That also happened in this case, we sent the parties

to go out to have diner.” (Mediator 1)

Mediator’sinterventions: Steering parties with open questions (o+)

In order to make the parties self-reflect, the mediatorsask the parties steering questions to
understand the opposite’s viewpoint. For example, mediator 2 asked the project director:
“Listen, project director: Was it known beforehand, that in one of the hallsa pop-concert
should be able to take place, while in the other room a classical concert is played where
people need to hear the triangle? If these technical requirement for the halls were not
known, the contractor couldn’t have taken them to account in the design, could he? That is

howyou tell this to the parties.” (Mediator 2)

On a few dossiers, the mediators shared their clear opinions. The client’s project director
explains: “Sometimes, Mediator 2 could say without hesitation: What you bring to the table
now is complete nonsense. Think about it again.” (Client: Project director) The client’s
project director explains that his mainly helped, because the parties’ statements were

herebytreated equally, and both parties had to revise groundless statements.

Mediator 1 mentions that he useshis personal opinion to emotionally sober up the parties.
“On the one hand,itis tosober up the parties from emotions. On the other hand, you try to
create a protected atmosphere. Sometimes you tell the parties: what we’re going to discuss
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in the coming 15 minutes, will be off the record. So secretary, please lay down your pen.”
(Mediator1).

During the sessions, the mediators met with one of the parties to share their opinions with
them. Mediator 2describes: “Ontheseandthesepoints,Idon’tthinkyouwill getyourright,
because of this and this. For example I said: You are only pointingfingers towards the other
party but you did something wrong yourself.” That led to major discussions, from which the
mediator concluded either: “All well and good, but that will not change my opinion” or “All
right, you’ve got a point there. 1 didn’t hear that before or I haven’t recognise that enough
or Imisreadthatpoint. Iwill take thisbackanddiscussitwith Mediator1” (Mediator2), after

which the advicewasadjusted.

Towards the client’s project directorand contractor director, when they did not agree with
the guiding advice, the mediators said: “Wedon’t care if you disagree with our opinion. You
hired us to have an opinion about these issues, and this is what we think. That’s it.”
(Mediator 2)

The contractor’s project director adds: “Mediator 2 took the mandate from the perspective
of the municipalityvery well. He said: this is my opinion, and you allocated me to resolve
these issues. If you do not agree with me, youcan tryand solve it yourselves. This stance was
missing with the project director.” (Contractor: Project director).

Internal moderator: Parties’ trust in mediator and process (c+)

Mediator 1 explains that in order to gain trust in the process, the mediators should have
experience: “In these kinds of projects and processes, you need intermediaries that have
earned their stripesin the construction sector. Only that will be accepted by the disputing
parties, because we don’t always use contractual juridicallanguage during the meetings.”
(Mediator1).

Mediator 1 argues that the parties’ trust in the process increases if small successes are
achieved in the process. “Itis alsoimportant to celebrate these small successes, which can
be done in numerous ways. Normallywe are creative: grab adrinkor eata pastry together.
This way you make sure everyone is proud of the results, to create more trust in the process.

This also contributed to this case.” (Mediator 1)

The contractor’s project director mentions he “did not experience the mediation process as

aroute towards a better collaboration, but more asa fight.” (Contractor: Project director)
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The mediators took a proactive stance in steering the partis towork towards a resolution per
issue dossier in the mediation procedure. The client’s project director elaborates: “The
mediators advised us to look for creative solutions: Sometimesyou are right in one dossier,
butyou can get your right more easily in anotherdossier,which can be easier to explain to
your superiors. So the mediators were reallylooking for solutions, not only looking at the
facts. That helped in the process.” (Client: Project director)

Internal moderator: Parties’ intentionsto resolve issues (c+)

At the start of the project, both parties had no intentions of meeting in the middle. “Both
took their stances and wanted to profit as much as possible. If that went the other way, the

mission had failed, so therewasnoroom to negotiate.”

“Normally, I settle discussions pretty quicklyby having a few good meetings in which the
parties show respect for each other’s interests and roles. But with these parties around the
table and these competing interests, that was a bridge too far in this project.” (Client:

Projectdirector)

Internal moderator: Parties’ positional play(c-)

“Whatyou alsosawin this case, is that one of the parties starts to take a very juridical and
contractual stance, while that has not been the atmosphere of meetings up until that
moment.” (Mediator 1) Mediator 1 explainshow they delt with such a situation: “We then
told that party, thatafter a number of meetings with an open atmosphere, the other party
may expectyou not to take such a strict juridical stance. You should resolve current issues in

the same manneras previous ones.” (Mediator 1)

The contractor’sdirector and the client’s project director played their rolesand tried to gain

the most benefits for their party. “Those were therolestheyplayed.” (Mediator 2)

The client’s project director states that all parties strategically played their roles in the
process: “All parties committed positional play, without exception.” (Client: Project
director)

The client’s project director adds: “I always approached the issues from the
perspective of the client. I never took a stance that could lead to showing too much respect
for the position of the opposing party.” (Client: Project director)

Internal moderator: Parties’ representatives’ good communication (o+
Mediator 1 states the importance of mutual respect between the project directors: “If the

projectdirectors don’t respect each other, Ican stop the process immediately. That doesn’t
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work.” He adds: “It is very important to the success of a mediation process that a good
atmospherebetween the partiesiscreated. Weputinalotof efforttoreachandretainthat.”
(Mediator1)

The mediator states the project directors’ mutual respect: “The client’s project director and
the contractor’sdirector respected each other.” (Mediator 1)

The client’s project director adds: “I could work quite well with the contractor’s
projectdirector.” (Client: Project director)

Internal moderator: Parties’ representatives having no mandate to settle (0-)

Mediator 1 states that the power to make negotiation deals is important to the mediation
process: “Also very important, is that the opposing parties have the same mandate and
therefore have the power to make deals with the other party.” (Mediator1)

In this case however, the parties’ representatives that were present during the
mediation sessions did not have such a mandate: “The real mandate to make concessions
waswith thedirectorof the municipalityandthe regionaldirectorof the contractor,notwith
the project director from both sides.” (Mediator 2) He adds: “The main directors of both
parties, the director of the municipalityand the regional director of the contractor had the
real intention to come toan agreement, the project director for the client and the director of
the contractor did not. Atleast, thatishow they played their roles: it was not their mandate
to do concessions. We knew that.” (Mediator2)

The client’s project director confirms this: “The hard partin the mediation process,
was that we both [project directors] did not have a mandate to make decisions about
financial issues. The client’s project director had to go back to his company’s board of
directors,and I' had to go back to the municipal council of course. So the negotiationswere
always along the lines of: under reservation of what our superiors think of it.” (Client:
Project director)

External moderator: Working with governmental organisation (0-)

Politics playeda large role in the mediation process. Mediator 1 elaborates: “Theimpact of
the governmental politics on the procedure were negative to a maximum extent. Because
the project was so politically charged, the municipal council said tous: [want to know every
additionalworkpostofover10.0000r50.000euros. Thisway,Icannotdomyjob.” (Mediator

1)

The contractor’s project director seesa distrust between people at governmental bodies and
the consultants they hire: “What I see in governmental bodies, is that there always plays a
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sort of suspicion between the civil servants and the consultants they hire.” (Contractor:

Project director)

The project director that sat around the mediation table, did not take position. He was
allocated as project director for the municipality to fix the project. But whatyou saw: if the
municipality found that the interim outcome of the mediation was not proportionate, then
theytried toforceusintoa tight position.” (Contractor: Projectdirector) He adds: “Ifeltlike
I was sitting around the table directly with politics. Ididn’t think: I don’t trust him, but he
therefore didn’t stimulate the process of reaching agreement. I didn’t feel like I had

someone I could work with towardsa resolution.” (Contractor: Project director)

External moderator: Lawyer'sinfluence (c-)

At first, the workis delt with on the construction site. Then a lawyer or in house lawyer joins
the conversation and starts towrite a formal juridicalletter in name of the project director
towards the other party. Mediator 1 argues: “Then such a lawyer starts to write a totally
differentletter,in which he invokes Article so-and-so. That may be true, but that was not
the atmosphere up until that moment. That impacts the process negatively.” (Mediator 1)

In thebeginningofthe procedure, the lawyers “actedas lawyers:ifyouhave dispute, enlarge
it. And they only try to gain the full financial claim for their client.” (Mediator 1)

Theclient’s projectdirectoradds: “The lawyersdid not make the process easier, asyou often
see happening.[...] During the mediation process, the lawyerswere kept outside the door,
to avoid further formalisation and hardening of the discussions. This helped the process.”
(Client: Project director)

Action: Parties bartering / Horse-trading (o+)

Based on the guiding advice, the parties had to negotiate about each issue dossier
themselves toreach settlement. Mediator 2 states to the parties: “Thisis a guiding advice,

sonow it’s time for you to work and negotiate towards settlement.” (Mediator 2)

Mediation outcome

The parties came to an agreement aftera few mediation sessions.

The contractor’s project director mentions they were satisfied with the settlement that
came out of the mediation process. “Because otherwise, you would have to use arbitration

to settle all issues, that would have cost a lot of money.” (Contractor: Project director) In
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addition, he argues: “Also a lot of time has been spared. Because with a relatively small

effort,wewereabletoresolveafewverybigdisputesinareasonableway,andquite quickly.”

The client’s project director adds that arbitration would not have made a bigdifference to
the outcome: “If we hadn’t done mediation, it might have resulted in litigation, but we were
reluctant about that, because they would have used the same files as the arbitrary board had
used so the chanceon a totally different outcome waslow.” (Client: Project director)

Furthermore, healso mentions that he found the outcome sum to be somewhat high
for the client, and he settled because he saw no other option to reach agreement: “I thought
the final amount that we had to pay was a little on the high side, because in my opinion the
contractor had made some clear errors that should not have been at the expense of the
municipality. But I did not see another option but to settle, and because the municipality
would have paid for these expensesin the end anyway.” (Client: Project director)

Mediator 1 explainsthe most important success factor of the mediation: “The success of the
mediationliesin the trust that both partieshad in the mediators: not only from one party to
the mediator they employed themselves, but actually towards the mediator that was
employed by the opposing party.” (Mediator 1)
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4.4. Case study 4: Renovation and fit-out of hospital towers
ADutchhospitalwaslookingforacollaborationtoredevelopsixofits hospitaltowers, which

entailed renovationand interior fit-out and facade renovations.

General characteristics
o Contracttype:Integrated /UAV-GC
e Projectwasawarded to contractor: January 2019
e On-going project, scheduled to be finished in 2025
e Start mediation: October 2019
e Duration mediation: Not yet known, while it is an ongoing project. The mediator is
appointed to guide the parties through the process for how long they want to be
guided in the process.
e Frequencyof consultations: Initially weekly sessions, currently quarterly sessions
e Project phase duringmediation: Design & construction
e InAugust2020the construction of the work started
o Mediation is successful, settlement is reached for all disputes up until now (ongoing
project)
e Individualsgatheringaround the mediation table:
o Client: Project director (delegated client)
o Contractor: Projectdirector

o Mediator (background in contracting), the same mediatoras in case3.

Context & storyline

The project’s objective is the renovation of six hospital bed towers. The works have to be
executed while the hospital remains in operation: “This project is especially challenging,
because the business operations of the hospital continued.” (Client: Project director) The
project was tendered on basis of a UAV-GC contract, with a set ceiling budget. The client’s
project director elaborates: “The project entailed the total redevelopment of the hospital
towers, including changing the concepts for changing the space layout of different
departments, their logistics and the renovation of the tower’s facades.” (Client: Project

director)

After the project wasawarded to the contractor, a period of realignment started. During this
period, the contractor and client engage in meetings where theydiscuss the contents of the

projectrequirements and the deviation of obligations.

The project contains of the design and execution of the renovation. The construction phase
is quite long, from 2019-2025. The contractor’sdirector explains: “Thelong phasingof the
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project is easily explainable, because you want to work level by level to ensure that the
hospital canremainin operation.” (Contractor: Project director) Because the work has to be
executed in an up and running hospital, the contractor has to meet very specific

requirements in the context of nuisance and specific rules of working in the hospital.

The client is the hospital, who hired a project management company to provide them a
projectdirector to manage the project from the client’s side.

Before the project had started, the parties’ lawyers argued that the context of this project
made it easy for disagreements to arise and disputesto develop. Both client and contractor
were aware of this. Therefore, they discussed the contents of the contract preliminarily in
order to identify possible interpretation differences.

Development and escalation of the dispute

One of the first disputesarises from the question what flexibility the contractor has in
making the design. The tenderrequired a DO or DO- design. “The client already had quitea
specificimage of whattheywanted for the design, whilewe viewed the project requirements
and saw room in the design tobring some new things to the table. The client thought that
was not really possible, while they already knew how they wanted the patient rooms to look
like.” (Contractor: Project director) The contractor’s director further explains: “That’s how
the problemsstarted: Howmanydesign freedomdoyouhaveasa contractor,concerning the
very specific requirements and wishes of the client?” The client’s project director confirms
this: “A lot of the issuesrooted in the deviating interpretations of the design assignment:
the contractor was convinced to have design flexibility because of the contract form, while
the hospital was quite strict: ‘You can come up with this design solution, but this is not the
way we’re doing things at the hospital. Whateveryou design, it must be conform what we’re
used to at the hospital’ [...] This resulted in quite a bit of friction between the parties”.

(Client: Project director)

The parties read the project requirements in the brief differently: “We thought: as we read
the project brief, we make a designitlike this and this. Then the client reacted: No, but you
have to read carefully, because it says here and here that you have to do it differently. We
responded: All right we read that differently.” (Contractor, Project director)

The contractor’s director elaborates on the “self-proclaimed Cure concept: We
wanted to bring to the table smart solutions to be able to build quicker and more steadily.
Not a lot of those ideas were preserved, because of the specific wishes of the client.”
(Contractor:Projectdirector) Headds: “Whenwe handedadesigntothe client, they reacted:

‘This is not what we want’. Then we reacted to that: ‘All right, but then you have to filea
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request toamend, because our design is within the boundaries of the project requirements’.
This led to major discussions.” (Contractor: Project director) “This also starts to work
against the project planning, and then you have to make up: dowe trust each otherenough
to continue, because the clock is ticking.” (Contractor, Project director)

Thenthetime pressurestartstoplayrole,and partiesare takinga more formal stance
in the project: “First let’s reach agreement about the request to amend.” (Contractor,
Projectdirector)

The partieswerenotable agreementabouttheseissueswith directnegotiations themselves.
After 34 years, the parties demanded help of a third party to resolve their escalated issues.
The contractmentionedthe option toallocate a mediator toresolve possible disputes, which
the parties decided to try. Both parties exchanged a list of names of possible Mediators, and
both were familiar with this specific Mediator, which is the reason why this one was chosen.
The mediator explains: “After giving a presentation the directors of both parties, I was
assigned to the job.” (Mediator)

The mediator
The mediator is the same individual as Mediator 2 in case study 3. See ‘Case study 3 — The

mediators’ on page 52 for background information.

The mediation process & contributing factors

The mediator first asked the parties what services they demand of him. He proposed two
options: mediating the issues as an alternative tolitigation, or to develop the case filesin a
way that they can be used in a legal trial, might the mediation process be unsuccessful. The
parties chose for the first alternative.

The mediator elaborates: “First, Itold the parties: ‘You can approach the processin
an active or a passive way. Passive means that you can call for me whenever you demand my
services; active meansIwill continuously join the process.’ That became the latter, because
if you choose for the first option, the parties will always call for me when it’s too late.”
(Mediator)

The contractor’s director explains that the executive teams need to make some steps to
enhance collaboration: “Considering the collaboration between the client and us, we still
have to make some considerable steps towards good collaboration. But thatis more about
interpersonalrelationsand howyou treat each other. Thatis on human scale, more on the

executive side of our organisations.” (Contractor, Project director)
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The contractor adds: “In the executive project team of the client, I see quite some

distrust towards us. You have to prove yourself before trustis gained. [...] They take quitea
critical stance.” (Contractor, Project director)
“Atoursidewe sometimes forgettobeworkinginahospital thatisinoperation, like: ‘Ttwill
be okay, then we make a little more nuisance, that comeswith construction.’ So my side of
the story is that we sometimes realise too little that we are working inside a hospital in
operation.” (Contractor, Project director)

“There was some animosity between the contractor’s construction project leader and the
client’s construction projectleader.” (Mediator) Theyboth received a personal coach tohelp
to resolve their interpersonal difficulties, and an external third party was hired to resolve
the interpersonal issues between them. The mediator describes: “The individuals said to
eachother: ‘Whyareyoureactingsounpleasanttome?Idon’t mind you criticizing my work,
but I dislike the way in which you criticize.” That worked well for the collaboration.”
(Mediator)

Theclient’s projectdirectoragrees: “Whatalsohelped,was the allocation of personal
coaches for some of our team’s executives. After collaborating individuals of both sides had
a few sessions with the neutral third personal coach, the collaborationimproved.” (Client:
Projectdirector)

The contractor’s project director adds that the quality of their work helped for the
client to regain trust: “You saw that there was a lot of fear at the client’s side about the
quality of the design and the to be delivered work. When the first phase was delivered, the
clientliked the quality of the work which increased their trustin us.” (Contractor: Project
director)

The mediator finds the initial project director from the side of the client to be hard to be
negotiated with. Therefore, he advices the hospital to replace this individual with someone
who can more easily make choices towards a deal.

After this replacement, the mediation procedure started to work more efficiently,
towards the point where the parties started collaborating again. The contractor’s director
explains: “...partlybecausethe mediator mediated some issues, partlybecause the changing
of the guard at the client. Then we came into the flow of starting production again.”
(Contractor: Project director) The mediator states that the client’s new project directoris a
better decision maker, so he remains to be representing the client. The client’s project
director explains: “In May 2020, Iwas asked to start working as the client’s project director
on this case, because acritical situation had beenreached between the contractor and the

client.”
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The project planning was under large pressure, and the mediator was allocated to be the
supervisor of the construction meetings. “I became the supervisor of the construction
meetings, which was quite peculiar of course. But that was to guide the processto get the
approval of the designin time.” (Mediator)

Then there were a lot of small disputeswhich were requeststoamend: if those had tolead to
adjusting the contract price or not. The mediator uses the ‘revision method’ to resolve these
issues. The mediator asks the parties to write a revision per issue. After receiving the
revisions, the mediator asks some questions to the parties to which the parties respond.
Based on those answers, the mediator writes a guiding advice. Then the parties start
negotiating, which leads to reaching settlement about all points. The client’s project
director explains the negotiation process: “Most of the times, we took a number of guiding
advicestogether,and we said to each other: ‘There is still some room for discussion.’ And
then itbecamea price negotiation between the contractor’s directorand me. Afterreaching
agreement, we madearecording of it which was then worked out in a request toamend, to

make sure the outcome was documented properly.” (Client: Project director)

The mediator mentions: “At some point, the contractor said: ‘The assignment that we have
here,andthe meetings thatwe musthavewiththerepresentativesof the hospital, including
the representatives of the end user, are so comprehensive; [...] this we could have never
foreseen. Therefore, our staff costs are more than double than what was budgeted.’ ”
(Mediator) The mediator hears both parties about this issue, on which he advices: “1) The
legal ground of this proposal by the contractoris zero; 2) [ am involved for 2/3 years in this
project with you, I understand the claim, and I also think there is a base for this claim in
practice. SoI think the client should take a benevolent stance and look sympathetically at
the claim.” (Mediator)

Guided by the mediator, the parties organise a process to view the financial and
substantial qualities of the claim, answering questions like “Should the contractor have

foreseenthis?; What are the related costs? etc.” (Mediator)

Per described issue, the parties have to explain to each other their argumentation, in order
to try and resolve theissue without the mediator. The mediator would only stepin if this did
not lead to mutual agreement. On basis of his opinion about the parties’ statements, he
would write a guidingadvice.

Based on the guiding advices, the partiesreached settlement on all issues. Thisresulted in a

outcome where the contractor was financially compensated.
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The mediator also gave his opinion. The contractor’s director explains: “The mediator
mainly gave his opinion on basis of juridical assessment, like: ‘If this is the way it’s put in
the project brief, then we may expect that in the design. It may be unpractical or illogical,
butbecauseit’swrittendownit’s partofyourobligations.”’ Thathelped in seeing the client’s
perspective and therefore in the negotiation process.” (Contractor, Project director)

The mediator confronted the clientwiththe opposite, saying: “Ifyouhad wanted that
in the design,you should havedescribed it clearlyin the project brief, while it’s now quite a
vague description.” (Contractor, Project director)

The client’s project director explainsthat it helps the mediation processif a neutral
third gives their opinion about an continuing dispute: “What helped in the process: The
mediator would say to us: ‘Directors, you are both well aware of the fact that neither of you
is 100 percentright. ThisiswatI think of the issue, use itand resolve the issue together’ ”

(Client: Project director)

Mediator’sinterventions: Additional interventions (0+)

Because the contractor’s director and the mediator found it hard to negotiate with the
clients’ initial project director, he ultimately was replaced. The mediator explains: “[...]1
discovered quite soon that the dispute mainly originated in the absence of decision making
atthe hospital’s side. During the process, we determined that this had to dowith the nature
of the person that represented the hospital. This man was just no decision maker.”
(Mediator) The mediator explained this to the hospital’s board of directors, and gave the
advice toreplace thisindividual, which they followed. “Because of my objective role, I could
give thisadvice. [...]I gave this advice because my role was to resolve and prevent disputes
as much as possible.” (Mediator) After this intervention, the mediation procedure starts to

«

run more smoothly, the “...partly because the mediator mediated some issues, partly
because the changing of the guard at the client. Then we came into the flow of starting

production again.” (Contractor: Project director)

Sometimes, the mediator made the parties write down how much they thought to be right
abouta certainissue, in percentages. The client’s project director explains: “Sometimes, we
both wrote down 80%. Then the mediator argued: ‘You don’tagree about this, but you both
recognise that you’re not 100% right.” which gave input for a discussion. Sometimes, we
wrote down 40% and they wrote down 60%, so then the conclusion was: thisisjust right.”
(Client: Project director)

The client’s project directoradds: “Theserequests to amend were about all sorts of
small technical issues: from quality of the backing wood behind plasterboard, to the floor
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finishing. The mediator told us: ‘Listen to each other’s explanations’. These sessions really
helped to self-reflect and to realise if we were asking for something reasonable or not.”
(Client: Project director) He also adds: “Sometimes]I feel like I am wrong about this issue,
butlalsohavetobeabletoexplainthe negotiationoutcometothe client’sboard of directors.
Self-reflection from the mediator helpswith that.”

Internal moderator: Parties’ intentionsto resolve issues (c+)

The contractor’s director explains that despite his subjective viewpoint, it is important to
the process tobe able to acknowledge the opponent’s opinion to be right: “I represent the
interests of the contractor, so I will always try to read the issues more towards the
contractor’sinterest, butyoualsomustbe fairsometimesand say: ‘Ifyouexplainitlikethat,
and mean it in this way, thenI actually understand thatyou are right, and then I must set

aside my own opinion.’ ” (Contractor, Project director)

The contractor’sdirector mentionsthatregaining trustinthe oppositepartyisanimportant
factor: “In order for mediation towork, somewhere along the line the parties have to move
towards each other and regain trust. Trust and professionality are the most important
factors.” (Contractor, Project director)

The client’s project director explains to have trust in the contractor reasonableness
andintention toresolveissuesthatithasmadeerrorsin: “Thecontractor hasalwaysshowed
that they don’t walk away from the problem. If there is a discussion about the quality of
works towards delivery and the work is really not proper, they adjust it.” (Client: Project

director)

Internal moderator: Parties realising uncertain juridical position (c+)

Sometimes the parties did not agree with the guiding advice that was written by the
mediator, but theystill acceptedit. The client’s project director explainswhy: “Sometimes
you justagreed in theinterest of the project; Sometimes on basis of the amount of the sum:
Thealternativeis stepping towardsajudge: ‘AmIdoingthatforasumof50.000 euroswhere
I'will probably make 80.000 eurosjuridical processcosts?’ It’snot worth it to startlitigating.

Therefore I choseto settle.” (Client: Project director)

Internal moderator: Parties’ positional play(c-

The settlement for the extra staff hours at the contractors side was reached, because the
contractor had a powerful position. The mediator explains: “The contractor thought: if I
don’treceive extra payment, and the client does not move towards us, then Iwill terminate
the contract. ThenIhave to pay damagesof course, but those costs will beway less than the

income loss of the hospital because of delays.” (Mediator)

68
Master Thesis — Otto Krans — MSc Management in the Built Environment - TU Delft



4. Case descriptions

The contractor’s director mentions that he tries to approaches the negotiations from his
perspective: “Irepresenttheinterestsof the contractor,solwillalwaystrytoread the issues
more towards the contractor’s interest, but you also must be fair sometimes and say: if you
explainitlike that,and mean it in this way, then I actually understand that you are right,
and then I must set aside my own opinion and accept the settlement outcome to be more
along the lines of the client.” (Contractor, Project director)

The client’s project director explains that he sometimes just tried to get his right:
“Sometimesitwasjustamatterof trying: ‘We’lljusttryand if theydon’tseeitorcan’t prove
we’rewrong, then it’s being added to the design and we’ll just continue.’ ” (Client: Project
director)

Internal moderator: Parties’ representatives good communication (o+)

The mediator explains that the contractor’s and client’s representatives are collaborating
well and understand each other’s roles: “These men are very professional, both of them.
They also haverespect for each other: asanindividual, from the position that they have and
the way they play their roles.” (Mediator)

Currently in the project, the role of the client’s and contractor’s directors is more about
aligning the project leader’s interpretations, which they do together in good
communication. The client’s project director explains: “If the project leaders think they
have come to an agreement about something, we question them further: ‘Do you really
understand each other?’ Regularlyit’s then still like: ‘Oh, is that what you meant?’ We
respond: ‘Write that down or discuss it further.” This to sharpen expectations.” (Client:
Projectdirector)

Internal moderator: Parties’ representatives having no mandate to settle (0-)

The contractor’s director states the importance of the parties’ representatives tobe able to

have the power to settle: “In a mediation procedure, it is very important to have the parties

around the table that have a mandate to make decisions.” (Contractor, Project director)
“The initial client’s project director did not have the mandate and the personality to

work towards a settlement.” (Contractor, Project director)

Internal moderator: Parties’ cultural differences (0-)

The contractor’s project director explains the rigid cultural politics of the hospital: “The
hospital’s politics are like: this is how we do it and how we have done it for years.”
(Contractor: Project director)
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The contractor’s director explains the positions in the project of the contractor and the
client: “The critical, precise and maybe a little suspicious stance of the contractor’s project
team and our almost friendly stance like: ‘itwill be all right” and ‘don’t worry so much’ was

one of the sources of the continuing disputes.” (Contractor, Project director)

Action: Parties bartering / Horse-trading (o+)

The client’s project director explains that bartering played an important role in the
negotiation process: “Most of the times, we took a number of guidingadvices together, and
we said to each other: ‘There is still some room for discussion.’ And then it became a price
negotiation between the contractor’s director and me, which resulted in settlement.”

(Client: Project director)

Mediation outcome

The mediation procedures in this case have resulted in the settlement of all previous
disputes. Currently, the mediator has taken a more passive role, and consults with the
parties four times a year; every quarter, to make sure the project isrunning smoothlyand to

resolve anyrisenissuesthat the project directors were not able to resolve themselves.

At the moment in the project, the mediator has partly distanced himself from the project.
The contractor’s director elaborates: “Nowadays, the mediator visits the project once a
month. Smallerdisputes that sometimesoccur, the client’s directorandIare able to resolve
together. We don’t need the mediator for that anymore.” (Contractor: Project director)

The current meetings are quarterly and are conducted via online video call.
Beforehand, the client’s projectdirectorand contractor’sdirector sendan update about how
the projectis going. The mediatorexplains: “Thenwe have a meeting via online video call,
to stay on top of things instead of the parties calling me when the damage hasbeen done.”
(Mediator)
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In this part, the researchresults are elaborated. Firstly, a case comparisonis conducted on
the foundinfluencing factors. Herein, the foundcontributing factors tothe cases’ mediation
processeswillbe shared andanalysed on coherence usingcross-caseanalysis. Furthermore,
the mediation processwillbe explained and visually constructed as it hasbeen found to take
place in the case studies. Lastly, the constructed mediation process and the found

contributing factorsare combined to construct an enhanced theoretical framework.

5.1. Case comparison on influencing factors

A qualitative case comparison (QCA) is conducted as is described by Rihoux & Lobe
(2009), who explain that QCA can be used to constrict the case descriptions that are
of maximal complexity towards a point of maximal simplification. In this research,
the elaborate case descriptions are reduced to an overview of the found influencing
factors in Table 4 and Table 5 which contain both closed and open coding.

Rihoux & Lobe (2009) elaborate that after this simplification, complexity is
regained by the researcher’s interpretations. Hence, the list in Table 4 and Table 5
is interpreted by cross-case analysis based on the outcome of the mediation process
per case: either successful or unsuccessful. This interpretation entails all factors
that seem to be relevant or can be related to the success or failure of the mediation

process.

Data: Closed coding
In Table 4, the contributing factors are presented as theywere found in theliterature and in
mediation practice in the case studies. These closed data factors are pinpointed per case
study. Positivelyinfluencing factors are marked in green, and negatively influencing factors
are marked in red.

The following factors from academic literature were not found in the case studies, and
will be removed from the theoretical framework:

e Mediator: Forcing parties to settle(c-)

e Parties: Distrustin mediator and process (c-)

Data: Open coding

Table 5 shows the contributing factors that were found in the case studies that are new to
existing academicliterature. The factors of this open data are pinpointed to each case study
aswell. Positivelyinfluencingfactorsaremarkedin green,negatively influencing factors are

markedinred.
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The found factors are allocated to four overarching code groups, see Table 4 and Table5:
e Mediator’s interventions: These are the tools and tricks the mediator uses to guide
the mediation process.
e Internal moderators: These are the factors that haveimpact on the process that play
partin the mediation meetings.
e External moderators:These are the factors that have impact on the process that play
external to the mediation sessions.

e Action:An action thatinfluencesthe mediation process.

Table 4. The found closed coding in the four case studies. Own figure.

CODE GROUP CODE Case1 Case2 Case3 Case 4
Mediator's interventions Showing objectivity (c+) v v v
Mediator's interventions Using a caucus (c+) v v v
Internal moderator Parties' trust in mediator and process (c+) v v v
Internal moderator Parties' intentions to resolve issues (c+) v v v v
Internal moderator Parties realising uncertain juridical position (c+) v v v
Internal moderator Parties' positional play (c-) v v v
External moderator Lawyers' influence (c-) v v

Successful Unsuccessful Successful Successful

Table 5. The found open coding in the four case studies. Own figure.

CODE GROUP CODE Case1 Case 2 Case3 Case 4
Mediator's interventions Additional interventions (o+) v v v v
Mediator's interventions Steering parties with open questions (0+) v v
Mediator's interventions Steering parties by giving opinion (o+) v v

Action Parties bartering or 'horse-trading' (o+) v v v
Internal moderator Parties' representatives' good communication (o+) v v v v
Internal moderator Parties safeguarding relationship (o+) v
Internal moderator Client's lacking technical project knowledge (o-) v v
Internal moderator Parties' representatives having no mandate to settle (o-) v v
Internal moderator Parties' cultural differences (0-) v
Internal moderator Mediator's little substantive project knowledge (o-) v
External moderator Bad executives’ relationship & collaboration (o-) v
External moderator Conflicting interests (o-) v
External moderator Working with governmental organisation (o-) v v

Successful Unsuccessful Successful Successful

Cross-case analysis

Based on Table 4 and Table 5, a cross-case analysis is conducted. As explained before, the
cases are compared on the outcome of the mediation process: successful in the case of

reaching settlement, and unsuccessful in the case of not reaching settlement.
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Before diving into comparison and detail, itis important to mention that less positively - or
negatively contributing factors have been found in case 4 than in the other cases.
Specifically three positively contributing factors that were found in the other three cases,
were unable to be obtained from the interview transcripts from case 4. Because the
mediation process of case 4 is successful, this is quite peculiar. Therefore, these three
positively contributing factors are viewed as possible essential factors, which will later be
discussedin the validationin part 7with a panel of experienced mediators.

As explained before, the found influencing factors have been allocated to four code groups:
Internal moderators, External moderators, Mediator’s interventions and Action. From the
cross-case analysis, the 18 found influencing factors within these code groups have been
allocated to two groups: 1) Possible essential factors that positively influence the process
and indicate to be essential to mediation success and; 2) Influencing factors that are of
influence to the process, either positively or negatively. This results in the following
distribution:
1) Possible essential factors
a. Internal moderators
b. Mediator’s interventions
c. Action
2) Influencing factors(moderators)
a. Internal moderators

b. External moderators

The 18 factors within these groupsand sub-groups are elaborated below.

Possible essential factors: Internal moderators
A number of positively influencing internal moderators have been found in all cases,

although sometimeswith one exception. Hence, these could be essential to the success of

the mediation process.

1. Parties’intentionstoresolvethe issues.

In all cases, the partieswere found to have the intention to resolve the issues which was of
positive influence to the process. This also seems like an important factor, because
mediationis about negotiating to an agreement. If one of the partiesor both parties have no
intention of resolving the issues, it would be hard to move towards the opposite party and
reach settlement. Therefore, this could be essential to bring the mediation toa success.

73
Master Thesis — Otto Krans — MSc Management in the Built Environment - TU Delft



5. Results

2. The parties’ representatives good communication.
Parties’ representatives good communication has been found to be of positive influence to

the processin all cases as well. The mediators from the cases and the mediators that have
been interviewed in exploratory interviews mention that mediation is about
communication, because the parties reach settlement through discussions and reflections.
Therefore, good communication between the parties’ representativescould be an essential

factor to successful mediation as well.

3. Parties’trustin mediator and process.
In allcasesbutcase 4, the partieswere foundtohave trustin the mediator and the mediation

process. With absent trust in the mediator and the process, the mediation process and
negotiations are likely to be complicated and difficult. Therefore, thisalso seems to be an

essential factor to successful mediation.

Possible essential factors: Mediator’s interventions

4. Showingobjectivity.
In all casesbut case 4, the mediator showed his objectivity which positively contributed to
the mediation process. While his objectivity is one of the keyaspects of the mediator that is
mentioned in literature and by mediators themselves, showing to the parties could be an

essential intervention to successful mediation.

5. Additionalinterventions.
In all cases, the mediator was found to be using additional interventions to standard
mediation guidelines to aid the mediation process and to bring the parties closer to each
other in reaching settlement. This isin linewith literature that emphasises the flexibility of
mediation processes, and the possibility for the mediator to use a broad range of
interventions that are within the boundaries of mediation rules’. A few of the found
additional interventionsinclude: the ‘revision method’, a role -playing game to understand
other the party’s viewpoint, letting the parties write down how much they are correct in
percentage and parking difficult issues for later. Therefore, the use of these additional

interventions could be essential for the success of mediation.

6. Usingacaucus.
In allcasesbutcase4, the mediator usescaucuseswhichareindividual consultation with the

parties separately. Thisis an intervention thatis mentionedin literature and by mediators
themselves to be used standardly in the process. Therefore, this could be essential to

successful mediation.
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7. Steering the parties passivelyandactively.
In all cases, the mediator steers the parties in a certain train of thought or resolution

direction. This isdonein passive ways by asking open questions, or isdone in active ways by
directly giving opinion. These came from a certain field of expertise from the mediator. For
example,knowledge in construction lawor experience with construction projects in general.

Therefore, this could be essential to successful mediation.

8. Mediator’s little substantive knowledge of the contents of the project.
In case 2 that was unsuccessful, the mediator did not have technical understanding of the
substantive contents of the project. This also follows factor 8, because in the other cases the
mediator used hisexpertise to steer the partiesinto a certain direction. It would be possible
that the mediator’s substantive knowledge of the project is essential to guide the process

well.

Possible essential factors: Action

9. Parties barteringor ‘horse-trading’
In all cases but case 2 thatwas unsuccessful, the parties mention to have used bartering or
horse-trading to reach settlement. Because negotiations usually result in meeting in the
middle, bartering is likely to be an important factor. This could therefore be essential to

mediation success aswell.

Influencing factors: Internal moderators

10. Parties realisinguncertain juridical position.
In all cases but case 3, the parties realise that their Best Alternative To a Negotiated

Agreement (BATNA) is quite unpredictable because theirjuridical positionin the caseis not
certain; neither clearly winning or clearly losing. Sometimes the mediator made them
realise thesejuridical positions by askingopen questionsaboutit. This positively influenced
the mediation process, because it increased the parties’ willingnessto compromise in the

negotiations. Thiscouldbe a positivelyinfluencing factorin general.

11. Parties’positional play.
In all cases but case 1, at least one of the parties tried to get the most out of the case

conducting positional play. This negatively influenced the mediation process, because it
complicated the way to reaching settlement. Therefore, this could generally be of negative

influence to the process.

12. Parties striving for safeguarding the relationship for future collaboration.
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The mediation in case 2 was unsuccessful. Interestingly, this was the only case where the
parties wanted to safeguard the relationships for possible future collaborations. The parties
shared that their market is small, and they will come across each other in the future no
matter what happens. In addition, this mediation was a lingering process thatlasted 1,5
years before the parties concluded that settlement was not going to be reached. Therefore,
it could be that the parties became biased in reaching settlement because they wanted to
preserve the relationship which resulted in a long lasting process that was not able to be
successful anyway. This could be generally the case.

13. Parties’executives’bad personal relationships.
In case 2 that was unsuccessful, the parties and mediator shared that the personal

relationships between the executive teams of both parties were damaged. This was
mentioned to be of negative influence to the mediation process, and could be of negative

influence to the processin general.

14. The client’s lacking technical project knowledge.
In cases1and 2, the contractor’s representative and/or the mediator mention that the client

was lacking substantive technical knowledge of the project. Because this made it hard to
substantively discuss specific project topics, it became harder to negotiate to an agreement.

This also could generally be the case in mediation processes in construction.

15. Parties’representatives lacking mandate to settle.

In all casesbutcase 1, atleast one of the parties’ representatives did not have full mandate
to settle. This made the negotiation process harder, hence it was harder to come to an
agreement. Thiscould generally be the casein mediations.

Influencing factors: External moderators

16. Agreementswithin theclient’s governmental organisation.
In cases 2and 3, the clientis a (semi) governmental organisation. The contractors mention

that the negotiationsare difficult, because certain agreements have been made within the
client’s organisation which results in their representative’s little flexibility in the
negotiation process. This phenomenon could generallybe the case in mediation processes

when the client is a governmental party.

17. Conflictofinterest.

Case 2 is the only one that was unsuccessful. Herein, the client’s new designs were assessed
by the same individual that the client hired to write the project brief. The parties mention

that this individual was therefore reluctant in approving creative design solutions, because
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this would indicate possible flaws in - or incompleteness of the project brief. This
complicated the negotiations towards agreement about a fitting design. This kind of

conflictinginterest could be of negative influence on mediation processesin general.

18. Influenceof parties’ lawyers.

In case 2 and case 3, parties’ lawyers were playing in the background of the mediation
process. Thiswas found to be of negative influence to the mediation process,because this
resultedin the parties taking alegal stance that made the negotiations harder. Hence, the
influence of parties’ lawyers could be of negative influence to the mediation process in

general.

5.2. The mediation process in practice
The mediation processes of all cases deviated from each other in detail, but the main
structure was found to be comparable.

The three stages of the mediation as presented by Gould et al. (2010) also have been
found to be the construction of the mediation processes in the four inquired cases. From
further analysing the mediation processes in the cases, a more detailed flowchart is made of
these three phases. The following hasbeen found to be practice in each phase:

1. Pre-mediationphase:Inthisphase,introductionsaremade, the processisexplained
to the parties andin some casesshaped. Subsequently, the parties’ issuesare listed
andtheirinterestsareinventoried, whichresultsin the project’sdisputelistand map
of interests. Sometimes, the mediator usesa caucus for this to individually consult
the parties about their viewon the disputes. The input for this pre-mediation phase
are the project characteristics and - disputes. During this preliminary stage, the
mediator shows its objectivity to the parties.

2. Negotiation phase: In this middle phase, the mediator tries to change the parties’

stance from disagreement to understandingthe other party’s viewpoint in order to
make themwilling to settle. This phaserepeats itself, because single disputes from
the disputelist are resolved subsequently, going through the cycle of the negotiation
phase each time. During this negotiation, the found positive and negative
moderating factors play role.

3. Post-mediation phase: In the post-mediation phase, the mediation process is
concluded. When successful and agreement is reached on all issues, a formal
settlement will bewritten which the parties sign. When unsuccessful, no settlement
iswritten and the parties look for otherwaysto resolve their disputes.

From these findings, a visualisation is made which canbe seen in Figure 8.
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. Document / product
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Figure 8. The mediation process in practice. Own figure.

However, the most noticeable difference between the cases is the way in which the
mediators conduct the mediation process. In cases 1 and 2, the mediator follows strict
mediationrulesof the Dutch mediationinstitution MEN. During the mediation process, he
only deviates from these rules by asking open questions. This passive approach to the
processisin line with classic mediationrules and standards.

Contrarily, the mediators in cases 3 and 4 deviate from the rules and standards of
classical mediation and conduct a more direct approach to the process where they confront

thedisputingtheiropinions. Asisderivedfromthe case studies, this active approach entails

a slightly different process.

So two different types of mediation havebeenfound. The approach to mediationin
case studies 1 and 2 is called ‘passive mediation’, and the approach to the process in case
studies 3 and 4 is called ‘active mediation’. This brings the deviation of case studies as is
shown in Figure 9.

classic active
o Case 3. Semi-public
™ - cultural building
3 Case 1. Dwelling blocks
Q)
= se 4. Renovation
“ hospital towers
D Case 2: Electric circuit
= tram depot
=

Figure 9. The four inquired cases deviated in a matrix: classic vs active mediation and failed vs
succeeded. Own figure.
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As canbe seenin the cases, the preliminary phase is very similar in both passive and active
mediation, while it entails the same parts: introductions, explaining or shaping the process
and listing the issues. The same goes for the post-mediation phase, where the parties reach
settlement or not, no matter the type of mediation. This deviatesin the negotiation phase.

In the negotiation phase of passive mediation, the mediator uses interventions to
make the partiesunderstand each other’s viewpointsbetter, in order to change their stance
and make them willing to settle.

In the negotiation phase of active mediation, the mediator gives his opinion to
disrupt the parties which often starts a discussion. Important to notice, is that the active
mediator also uses passive interventions like asking open questions to make the parties
understand each otherbetter.

The differencesin the negotiation phase of passive and active mediation will be elaborated
below.

The negotiation phase of passive mediation
Afterasingledisputeischosenfromthelist, the disputing partiesare given the opportunity

to elaborate their argumentation about this issue in a statement. After these statements,
the mediator uses passive interventions to make the parties view the issue from the other’s
position. The following passive mediator’s interventions were found in case studies1and 2:
e Askingopen questions to sketch the opposite’s view (passive)
e ‘Parking’issues thatare hardto settle(passive)
e Let executives join the mediation sessions, to elaborate the issues from their
perspective (passive)
e Focussing on finding a technical solution first, and leaving financials for later
(passive)
e Useofthe ‘revision method’ (passive)

Using these interventions, the mediator tries to have the parties experience and then
understand each other’s positions, which canlead to the parties’ increasing willingness to
settle. After this, the parties start barteringabout the single dispute, either resultingin
settlement or disagreement. After agreement, the negotiation phase starts over and the
partiesstartthe negotiation about the nextissueon thedisputelist. After disagreement, the
unresolveddisputeis ‘parked’ and negotiation phasealso starts over, continuing with the

nextdisputeon the list.
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The negotiation phase of active mediation
As is the case in passive mediation, the disputing parties are given the opportunity to

elaborate their argumentation about this issuein a statement.
The following passive and active mediator’s interventions were found in case studies 3 and
4:
e Useofthe ‘revision method’ (passive)
e Dividing posts into easy-to-solve and hard-to-solve parts (passive)
e Conducting a role-playing-game, where both parties have to explain the position
and argumentation of the other partyto each other (passive)
e Lettingthe projectdirectors have diner together, without talkingabout the dispute
(passive)
e Having the project directors write down how much they thought to be right in
percentages (passive)
e Givingadvicetoreplaceone of the project directors (active)
e Givingdirectopinion (active)

e Writinga guiding advice (active)

Using the passive interventions, the active mediator tries to accomplish the same as passive
mediator: to have the parties understand the other’s viewpoint and to increase the
willingnesstosettle. Inthese cases(3and 4) however, the active mediators always give their
opinion aboutanissue.

Using the active intervention of giving opinion, often a discussion arises from the
affected party. The mediator then engagesin the discussion and gives arguments for his
opinion. This eitherresultsin the parties calming down and understanding the opposite’s
viewpointor it endsin the mediatoradjusting hisopinion if he has missed something. Both
situationsresult the parties’ increased willingness to settle.

Subsequently, the parties start bartering about the issue in the same manner as
passive mediation, whichresults in eitherin settlement or disagreement. Both after which

the negotiation processis repeated, to try and resolve the next issue.

These deviating negotiation processes are visualised in the enhanced theoretical framework

in Figure 10, in paragraphs5.3.
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5.3. Adjusted theoretical framework

Combiningthe developed mediation process framework and the found process influencing
factors, a new framework hasbeen constructed. Thiscanbe seenin Figure 10. Due to its bad
readability, itisalsoincluded as Appendix 2 in a bigger size.

Some of the found specificfactorscanbe placed on specific spotsinthe enhanced framework
like the input value, the different mediator’s interventions and the action of bartering. For
some of the found internaland external moderators, it remains unclear how and when they
influence the mediation process. It could be that theyare constantlyactive. Therefore, they

are placed outside of phase 2, as influencers of the negotiation phase. See Figure 10.
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Figure 10. Enhanced theoretical framework, combining the deviating mediation processes and the

found influencing factors. Own figure.
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6. Limitations and recommendations

Limitations and recommendations have been found in different stages of the four

construction project cases where disputesdeveloped. The recommendationsare elaborated

and allocated to earlier mentioned phases of disputing projects. First, some general

limitations and recommendations are elaborated, followed by limitations and

recommendationsduring the different disputing phases: The mediation process (scope of

this research), the preliminary phase, choosing for mediation and choosing for the

mediator.

6.1. General

This research focuses on mediation procedures in construction disputes only. In
other fields, other factors mayinfluence the mediation procedure.

Three of the four inquired mediation casesresulted in a settlement. The one that did
not reach settlement about the contractual obligations, did eventually resultin a
financial settlement. So no inquired case studyescalated into an arbitrary procedure
or lawsuit. This maybe the casein other examples, and other factors may have been
of influencein those mediation cases, which could be inquired in future research.
One of the research outcomesis the enhanced theoretical framework, representing
the structure of the mediation process and influencing factors. However, this is
based on only four case studies. More mediation cases could be studied in future
research to get a better and more complete understanding of the procedure and
related factors to the mediation process.

The mediatorsin the case studies state that the mediation process is quite flexible,
and the mediator -in accordance with the disputing parties- can choose what
instruments to bring to the table. This is in line with Gould et al. (2010), who
underlinethe mediator’s flexibility in the process. Because only four caseshavebeen
inquired,itis probablethatthatonlyafewofthese mediation instruments havebeen
used and thusfound. who Future research could conduct more case studies to gaina
fuller understanding of the different mediation instruments that mediators use.

In case 4, less influencing factors were found than in the other cases, especially for
three positively influencingfactors that have beenfound in all three other cases. It
remains unclear why these factors have not been found in thiscase.

6.2. The mediation process (scope of this research)

In the literaturereview is concluded that the contract type of the project may be of
influence on the mediation process. This is not found in the cases. However, the
collaboration in all cases was based on a standard Dutch integrated contract form:
UAV-GC. Future research could compare mediation cases that were based on
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integrated contractswith casesthatwerebased on traditional contract forms, togain
insightsin if the contract typeis of influence to the mediation process.

This research focuses on mapping the mediation process and factors that affectits
primary goal: reaching settlement; and if it fails: not reaching settlement. In the
cases however, the parties sometimes shared an additional goal: to collaboratively
finish the project. Because the cases show damaged relations between both sides’
executive teams, the collaboration between these teams has tobe regained in order
to finish the project. The cases show some interventions that were tried to
accomplishthis: theparties oftenallocateteam coaches toimprovethe collaboration
between these executives. Thisisin line with Moore (2014), who states that one of
the pros of mediation is the possibility for the parties to regain trust and therefore
retain the relationship for future collaboration. Future research could focus on how
the mediation process adds to the re-establishment of the disputing parties’
collaboration and what factorsinfluence this.

Quite specific negative and positive moderating factors have been found inall cases.
Some of them have beenrecognised as possible essential factors, while for others it
remains unclear whether they are case specific or generally play part in mediation
processes. Future research could further investigate this by inquiring about these
specific factors.

In the case studies, it is difficult to see how the found moderators influence the
mediationprocessanditsoutcome. Future researchcoulddive furtherintohow these
relate toeach other and the process.

In all cases, no party seems to have a clear better juridical position than the other.
Therefore, it seems like mediation is a good choice when the juridical positions of
partiesareatleastdebatable. Thisislinewith Cheung(2010)whostatesthatareason
not to choose for mediation is if a party believes that he can win this case. Future
research coulddiveinto this.

Two mediation forms have been found in the case studies: passive and active
mediation. Because the processes are deviating from each other, it could be that one
is more effective than the other, or one could be more effective ina certain case than
inanother case. This could beinquiredin future research.

6.3. Preliminary phase: disagreement and negotiations

The projects in the case studieswere all based on integrated contract forms, in these
cases the Dutch standard UAV-GC contract. It could be that some of the problems
thatarise canberelated to the contract. Future research could investigate this.

Inallcases, the partieshad deviatinginterpretations of the projectbrief,whichleads
to issues and the dispute to escalate. In addition, the projects of all cases were on
basis of integrated contract forms, which entails more design freedom for the
contractor. Future research could focus on possible relationships between the
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integrated contract form, deviation of obligations alignment and the disputes that
possibly arisein a project.

6.4. Choosing for mediation

e Inthecase studies, mediationis proposed by at least one of the two disputing parties
asanalternative tojuridical procedures. Some parties mentionittobe betterin terms
of moneyand time costs. However, Cheung(2010) states that this notalwaysthe case
and points out that if the mediation costs majorly exceed the project budget, this is a
reasonnotto choose for mediation. If thisisthe case,and forwhat typesof cases this
applies couldbeinquired in future research.

6.5. Choosing the mediator

e Inallcases,the mediatoror mediators were known by one of the two stakeholders or
by an involved lawyer. They were proposed by these parties on basis of good previous
experiences. Why this is the case and where this choiceis mainly based on, could be
inquiredin future research.

o Two different approachesto the mediation process were found in the four cases,
which are called passive and active mediation. All disputing parties use the same
word for the process: mediation. However, the processof cases1and 2 is found to be
deviating from cases 3 and 4. Thisis mainly based on the mediator’s mediation style.
[tisunclearif the parties were aware of these differencesin the process beforehand,
and took that into account when selecting the mediator. Future research could
investigate whether this is thecase.
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Because the grounded theoryapproach of this research, the choice has been made to make
the validationtobe an active part of the research. Hence, the research results are validated
before drawing conclusions, to make the conclusions sharper and toadd a layer of depth to
them. The validation is conducted with a panel consisting of three experts in the field of
mediation who professionally practice mediation in the Dutch construction sector. The
discussion with this panel is conducted on basis of statements, which have been derived
from the research results. These statements are presented to the panel for them toreact on,
ask questionsaboutand give their opinion on. First, some background information is given
about the three mediation experts, followed by the individual statements and most
important thickdescriptions during the discussions .

Expert panel distribution

Experti: Arentvan Wassenaer

An experienced mediator in the construction sector, with over 35 years of construction law
and mediation experience. He has a background in studying law whereafter he became a
construction lawyer. After years of working at large lawyer offices, he started mediating
being sole proprietor. He is member of Presolve,a Dutch ADR expertise centre that strives
for constructionwithout disputes.

Expert 2: Huub Sprangers
This mediator has abackground in architecture and urbanism. Startingin 1998, he was one

of the early mediatorsin the Netherlands and the founderof the Dutch Mediator Foundation.
During that time, he quickly became chairman of the Association for Mediators in
Construction. From 1999 he has conducted more than 100 mediations in the construction
sector, in which field he is still active as a mediator today. Furthermore, he is one of the

foundersof Presolve.

Expert 3: Malcolm Aalstein

This mediator works at the municipality of Amsterdam as consultant in the market &
purchase department, where he is involved in bigger infrastructural projects to establish
everything that’s concerned with market and purchases. This goes from strategics to the
structuring of organisations, where he safeguards the quality of collaboration between the
municipalityandcollaboratingcontractors. Heisaregistered MFN mediator with significant
mediation experience in the construction sector, which he conducts on the side of his main

job. He is a member of Presolve as well.
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Essential factors: What is at play between the disputing parties
1. To make the mediation successtul, both parties must have the intention to resolve

the problems.
Expert1: “This statementisright. Butit can alsobe: to have the intention to contribute to

the process to resolve the problems. Because the parties don’t know how they are going to
resolve the problems when then enter mediation.” “Once I had a mediation that was
unsuccessful, because one of the partiesonly participated the mediation to show goodwill to
the judge during the following lawsuit.”

Expert 2: “I would add: or the parties could have the necessity to resolve the problems,
becausethatis sometimes the case. Itis easier when theyhave the intention to resolve the
issues, but sometimes you have to work with the necessity: when they are bound to each
other.”

Expert 3: “Urgency is an important factor here. Most of the parties view going to the
mediator as going to the dentist, especially in the preliminary phase, so then the necessity

helps.”

2. Both parties haveto trust the mediator and the mediation process in order to be able

to bring the mediation toa success.
Expert 1: “That is right. They must have trust in the mediator, because otherwise the

mediator will not be commissioned. And also the mediation process, with the nuance: at
least to start the mediation process, because thereis a lot more to successfully starting the
process.”

Expert2: “Iagree with the first statementabout the mediator. I put the mediation process
betweenbrackets, because it is about the mediatorwho hasto see what the parties come up
with, on which he bases how to structures the process at all. So that can vary. So in my
opinionitisabout the mediator and his or herapproach.”

Expert3: “Iwould say that the firstwas is a very important one. Sometimes they feel like
they are putting the fate of their case in your hands, whichis aninaccurate thought because
if you mediate well, the parties themselves decide the fate of their case. Trust in the
mediation processis something that hasto grow during the process, whichis created by the
mediator by being clear, by predictable, by being competent, by giving the parties a preview

of whatwill come.”

3. Theparties haveto be willing to negotiate or horse-trade about the separate issues

to bring the mediation toa success.
Expert1: “Itdepends on whatyou meanwith ‘the separateissues’. Sometimes thereis only

one issue, sometimes they are claimsabout more or less work. The mediationsthatI have

86
Master Thesis — Otto Krans — MSc Management in the Built Environment - TU Delft



7. Validation

conductedwhere there were different issues(which can be very deviating), it really helped
to analysing the separate issues, because thenresolving the whole becomes easier.”
Expert 2: “Iwould say: they have to be willing to negotiate about all problems involved. That
is one of the first things I mention, because there are the issues on which they agree that
theyare anissue, and there are some issues on which theydisagree thatitisanissue atall.
ThenIsay:in thisareathereis noveto power. Everything will be discussed.”

Expert3: “In the preliminary phase,Ialwayssay: please givea summary of the assignment,
whatis the issue? And thenIalwaysask: What is the impact of the issue on the project, and
what is the impact on the team? Then I receive answers on which I can tell from body

language and sound of voice if there is something beneath the tip of the iceberg.”

4. The parties’ representatives must communicate well with each other in order to

bring mediation to a success.

Expert1: “What do you meanwith good communication? At the start of mediation, [ always
explain to the parties that the only instrument to make the mediation successful is
language. Everything they say, or don’t say, or body language are expressions that could
positively or negatively influence the mediation. [...] So please think about what you say to
the other party. So with the parties’ good communication, I mean: to express things that
contribute to moving forward in the process. So no sarcasticcomments, or personalstings
of insult.”

Expert2: “Idon’tagree. Youare often approached asamediator becausethe communication
isnotin order. One of the most important thingsyou have todo as a mediator is to establish
the communication between partiesabout the most importantissues. [...] The parties are
often talking but not communicating.”

Expert 3: “Communication is a key point in mediation. Parties underestimate easily what
communication canimply. [...] For example, a party can argue: ‘I really thought it through
again and in all reasonableness, can’t you see that my offer is the best?’ Then the party

implies that the counterparty lacks reasonableness.”

Essential factors: Mediator’s interventions
5. Themediatormustshowobjectivitytothe partiestobringthe mediationtoasuccess.

Expert1: “Show his objectivity..at least the mediator has to express his objectivity. That is
right. He must not take sides. Itis better to formulate it contrarily: There are ways in which
you indicate you are not objective. From those he should stay far away. If ”

Expert 2: “Objectivityalso hasits limitations. I can be subjectivein the eyesof either party
on certain moments in the process. [...] Formerly, the mediator had to prove that there was

no direct or indirect relation to one of the parties because then he would be partial.
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Eventually, that view has diminished. Thenyouare left with neutrality. [...] Apart from that
[ am fine with this statement.”

Expert 3: “The word objectivity I find a bit problematic. This is always in the eye of the
beholder. [...]T would say: the mediator needs to show neutrality or impartiality, that is

essential for a successful mediation process.

6. The mediator mustuse extrainterventions (besides standard mediation guidelines)

to make the process successful.

Expert1: “Iwould say: the mediator can use extra interventions, but does not have to. It is
good if the mediator has extra interventions at hand: those can improve the process. [...]
These interventions can be used creatively: sometimes you use an intervention based on
experience, sometimes use a new concept that you come up with on the spot,
spontaneously.”

Expert2: “Yes.I don’trecallwhenIever did a mediation strictly by the book and you guide
the process passively, being more the facilitator of the negotiationand the mirror but not
more thanthat.lalwaysuseextrainterventions. WhatkindsIuse thatdependson theissue.
[...]In this statementIread: the mediator does not only havea facilitating role, but also an
evaluatingone. And I agree.”

Expert3: “ITwould sayyes, [agree.”

7. The mediator mustuse individual consultations with the parties (caucuses), to bring

the mediation toa success.

Expert 1: “Yes, that statement is right: caucuses are essential for a successful progress of
mediation. MaybeIshould explainwhat these caucuses canbe used for: theycanbe used for
reflection, doinghomework, the development of propositions, toreconsider something that
happened in the mediation, it can deviate. [...] For example,whena party thinksyou’re not
objective and thinks that you are helping the other party, a caucus canbe used to explain to
the parties that this is not the case, to makeit right.”

Expert2: “Absolutely.[...]In mediationsin construction the useof caucusisamust, because
you can reflect your opinion directly to the partiesand bringthemintoline. [...]It is very
risky todo thatduring plenarysessions.”

Expert3: “Yes,Iagree.”

8. In mediating construction disputes, the mediator should steer the parties: in an

active or a passive way, to bring the mediation to a success.
Expert1: “Definitely, thatisright. When it comes to mediations in construction, the use of

active mediation where the parties are steered is convenient.”
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Expert2: “I agree with this statement, andIam less reluctant on this matter than Expert 3.
It is elegant to steer parties more passively than actively, but if the parties don’t take a
passive approach, you will have to intervene in less subtle ways. Then it becomes more
pronounced. You can say: What do you think of this train of thought? Up until saying: [ want
you to think about the following solution: ...”

Expert 3: “It depends on the phase. If you are not yet to the point where you are giving a
mediator proposal or an advise, then you will not steer on substantive matters. However,
there are ways in which you can make suggestions to the parties. [...] What the mediator
definitely does, is steering the parties on the perception of substantive matters, so to
reframe their statements or perceptions. But taking the parties by the hand and leading

them to the solution, youdon’t do that.”

9. To be able to steer the parties well, the mediator needs to have insight in the

substantive contents of the project. This isa requirement to bringthe mediation toa
SUCCESS.

Expert 1: “To some extent. At least, you must have understanding of the project
organisation, and of the relationships. You must understand what the project’s challenges
are, but not very specific substantive knowledge, I think. I sometimes use my juridical
knowledge however, to give the parties insight in their juridical positions if a lawsuit will
happen. Thatis calleda BATNA[...] Often, those positions are not very clear, which means
that the outcome can bein favour of any party. Iuse a caucus for this as well.”

Expert 2: “Absolutely. [...] You should be able to follow the substantive matters of what the
parties are talking about. That does not mean you have to know something about the
thickness of a coating for example, but you have to be able to follow such a discussion.”
Expert3: “Yes. If you look at construction mediation or commercial mediations, and what
the parties require, [ state the following: You cannot be a good construction mediator if you
don’tknowthe sector,and cannotask substantivequestions, orif you cannotreflect on basis

of a substantivelevel or put some ideas in the parties’ heads.”

Internal moderators
10. Realising their uncertain juridical position is of positive influence to the mediation

process.
Expert1: “I agree with this. The BATNA (Best Alternative to a Negotiated Agreement) is a

standard itemin the mediation method I conduct (Harvard).”

Expert2: “Yes, it makes the mediation processeasier if the juridical position of both parties
isnotsoclear. Butifitisclear,Itry tobringinthe lawyers. I currently have a case where the
lawyers of both partiesare not willing to meet together, because theyareboth convinced of
their juridicallywinning position. That makes the mediation process difficult in this case.”
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Expert3: “What does not help, is if one party or both partiesare convinced that theywould
win the lawsuit when it would come to litigation. Then one of the parties does not feel the

need to contribute to the mediation process.”

11. Parties’positional play negativelyinfluences the mediation process.

Expert1: “Thatis a possibility, but it does not have to be of bad influence to the process.
Someone can take an unreasonable position that makesit impossible to reach settlement.
But sometimes, it can be clear as a party todraw the line and say: ‘This is my position andI
don’tcross thisline. Thatisin myinterest.’ [...] That can provide clarity, and can therefore
be of positive influence to the process.”

Expert 2: “You actually need positional play in the process, because it is a negotiation. In
negotiations, the parties always try to get the most out of it. Sometimes, the parties are
feelinglike they achieved the best possible outcome, despite not getting the maximum out
ofit. Solthinkitis moreaboutthefeelingthat theyachieved thebest possible outcome. But
there are parties that do not give in a single inch. When I experience that, [ intervene
sometimes.”

Expert3: “Irecognisethis. Parties always take off from certain positions, butat the same
timelthinkitistheeminentrole of the mediator toguidethe conversation frombeingabout

the parties’ positionstobeingabout the parties’ interests.”

12. Parties safeguarding the relationship for future collaboration results inan optimism

bias to make the mediation successtul. This is of negative influence on the process.

Expert1: “Striving for the safeguarding of the relationship for future projects is aninterest.
Ifind thismainlytobe of positive influence on the process, butin some casesyour statement
could beright. [...] Sometimes there is no question of future relationships, so this does not
have to play part.”

Expert2: “In the constructionsector, youalways come acrosseachother. [...JWillingnessto
safeguard the relationship normally is of positive influence to the process, because it
provides the processwith a positive flow.”

Expert3: “The parties wanting to collaborate or being forced to collaborate in the future isa

great motivator to contribute to the mediation, sois of positive influence to the process.”

13. Bad personal relationships between the parties’ executive teams complicates the
mediation process.

Expert1: “This could be so. If this is the case, the mediator should invest in venting off
steam. That could play part here: alot of emotions. That then hastobe clarified. ButIthink

thisisvery case specific.”
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Expert 2: “I agree. Bad personal relationships between executives makes the mediation
process harder. [...] However, they need to be participating in the mediation process. It is
about the personalrelationships between the people that participate in the mediation.”

Expert3: “Iagree. This mainly negatively affects the ease of execution of the outcome of the
mediation, because the executive team could feel not being heard or disqualified in the

resolution.”

14. The client’s lacking technical project knowledge is of negative influence to the
mediation process.

Expert1: “I canimagine that this could be the case. However, I never experienced it myself
during a mediation process. But again, [ can imagine this to be of influence: if there is a
knowledge imbalance, the parties communicate with each other from two deviating worlds
which makes the process more difficult.”
Expert2: “Nearly always, the contractor knows more about the substantive technical details
of the project than the client. That could be of negative influence on the mediation process,
because the client could continuously be in doubt: ‘The contractor makes certain
statements, butarethoseactuallytrue?’ Then,Isometimes propose tothe parties toappoint
an external technical consultant to take a look at the case and share a binding or guiding
advice aboutit.”
Expert3: “Icannotargue about this, because I only work with professional clients that have

their own engineering firmsand consultants behind them.”

15. The parties’ representatives’ lacking mandate is of negative influence on the

mediation process.
Expert 1: “Indeed, if there is insufficient mandate it makes the process more difficult. A

mandate toattend to the mediationand tobe able to make deals within certain boundaries,
that mandate mustapply.Ifit preliminarilybecomes clear that every made decision has to
be approvedon anotherlevel, that makes the process more difficult.”

Expert 2: “Yes, because it is a negotiation. How are you able to negotiate when you don’t
know how the opposition can move? The mediation process becomes easier if the parties
have a full mandate, or if thereis clarity about the mandate of both parties; that can also be
the case.”

Expert3: “Iagree. Thisis killingto the process.”

External moderators
16. External agreements of governmental bodies influences the mediation process

negatively.

91
Master Thesis — Otto Krans — MSc Management in the Built Environment - TU Delft



7. Validation

Expert 1: “I think this statement is about stakeholders. Those stakeholders can be
governmental, but don’t have tobe. I would not say that the communication obligations of
these gove rnmental bodies influence the process negatively per se. I would say: influence
the mediation process. It can complicate the process, butitisa factor that you have to take
intoaccount. Itcan make the process more complex, but thereforeitisimportant tomap the
parties’ interestsclearly.”

Expert2: “If you are working with a (semi) governmental organisation, you should take in
account that they have to obey certain rules. [...] You have to inform the parties
preliminarilyabout their negotiating position, because otherwise this can be misused. For
example,if a market partydoesn’t know that the opposite partyis governmental, he canbe
surprised.”

Expert 3: “A delegate from a governmental body is accountable to multiple individuals.
Therefore, he usually experiences to have less operating space in the negotiation than the

delegateof a market party. This complicates the mediation process.”

17. External conflict of interest is of negative influence to the mediation process.
Expert1: “Idon’t think it has to be like that. It never came across in one of my mediations,

solcannottell. Solthink thisis case specificas well.”

Expert2: “Thisisindeedsomethingyouhavetotakeintoaccount,butlreallyhavetogoover
my mediation cases and think about if this ever applied, so I don’t think I have a lot of
experience with this in practice. [...] This could be case specific.”

Expert3: “Ithink that stakeholders’ deviating or conflicting interests are always of negative
influence to negotiations, so the essence of this could be universal. For example, a sub-
contractor will not easily admit to the client that his design is insufficient because his
interestis nottolook bad in front of his principal, the main contractor.”

18. Parties’external lawyers are of negative influence to the mediation process.
Expert1: “Lawyers can have a very negative influence, especiallywhen they say things like:

‘Thisis notin favour of my client’ or subsequentlywrite a letterwherein theyexpress their
discontentaboutthingsthathavehappened during the mediation. [...]Inaspecificcase, the
lawyers fromboth sideswerearguingwhy their clientwasright. Thatwas the occasion when
we said: ‘We don’t need these lawyersanymore.’ Butit can be different as well: There also
are lawyers that understand mediation verywelland guide their client through mediation as
a coach. Concluding: theycanhave a positive, negative or no influence on the process.”

Expert 2: “Personally, I usuallylike to involve the lawyers in the mediation process because
it comforts the parties and it eliminates a party in the background that could negatively
influence the negotiation feedback. Lawyers of the parties can have a negative or a positive

influence on the process, which is their choice. To positively influence the process, the
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lawyer must understand the goalof a mediationand understand the interest of his client to
reach settlement.”

Expert3: “Lawyers can be of positive and of negative influence to the process, but they are
parties you have to take into account like other parties that act in the background of the

mediation process.”

Additional feedback

Expert1: “Before the negotiations start, I say to the parties: ‘If you are being very honest,
how is this situation really?’ Then I say: ‘It can’t be thatamount, can it?’ Then they react:
‘No, youareright, etcetera.” Thatis happeningbefore the negotiationitself. Sothatexplains
why during alawsuit, the parties are moving away from each other in their reasoning and
argumentation, and with mediation the parties the mediator tries to move the parties as
close to each other as possible. [...] This can be done because the process is confidential,

which is 100% a condition for the success of mediation.”

Expert 2 about the settlement: “What is very important, is that the parties have the feeling
that they have thought about the settlement themselves. Everything the parties agree upon
which they have the feeling about that they thought of themselves, is of positive influence

to the process.”

Feedbackto the diagram of the mediation process (Figure 10, pp. 81 & Appendix 2, pp. 106)
Expert1: “Firstand foremost, I miss the conceptof venting off steam. [...] It is extremely
important to do this, because emotions always play part in mediation. [ know some cases
where the mediator initially neglected this, and it eventually happened during a next
session, which took them a full day. In my experience thisis an essential part. I always do
this, and emotions always come up. [..] That you did not find this in the cases, could be

because theinvolved mediatorsuse this less often.”

Expert 2: “In the post-mediation phase, I would add partial agreement. I have concluded
mediations with the question: Is there something where you agree about? That issue is then
recorded, as well as the issues they have disagreement about. This results in partial
agreement. [...] Then, atleast one issue is resolved afterwhich the process continues. This

can helpwith continuing mediation when parties are thinking about enteringlitigation.”

Expert3: “In your diagram of the mediation process in practice, [ miss some parts. In phase
1,laskthe partiesaboutthe project’s goalsand scope, whereafterlask themwhat the status
of the projectand what the issue is about and how that came to be. Then I inventorywhat
issues they want to discuss and what they find important, which is the dispute list and
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inventorying interestsas you describe which are conducted simultaneously. In phase 2 (the
negotiation), I conduct a brainstorm session with the parties about resolution directions.
Hereafter, the negotiations start. During the post-mediation or your phase 3, it is also
possible toreach a partialagreement. The remaining issues can be settled via arbitration or

litigation, but also by a written guiding or binding advice by the mediator.”

Expert3: “In addition,Isee in the enlarged diagram of phase 2 that you distinguish ‘active’
and ‘passive’ mediator’s interventions. I think these are the two extremes: asking open
questions being passive and giving direct opinion beingactive. In reality, the mediator can
choose fromabignumberofinterventionsthatcanrangefrombeingtotallypassivetobeing

totally activeand everything inbetween.

9
Master Thesis — Otto Krans — MSc Management in the Built Environment - TU Delft



8. Conclusions

This research entails a grounded theory approach to gain a better understanding of
mediation proceduresin construction projects. Four case studies have been inquired to geta
better understanding of these processesin practice, and how influencing factorsimpact the
mediation process. Firstly, the sub-questionsare answered, whereafter the main question
isanswered.

Sub question 1: Which factors influence the mediation process in the

construction industry? And;

Sub question 2: How do these factors influence the mediation process?

A substantial amount of contributingfactors to the mediation processhave been found in
the case studies,whichwere partly knownfromexistingliteratureand partlyarenew factors
from the case studies. Some positive factors seem to be essential to mediation success, and
others seem to be of either negative or positive influence to the process. The resulting

conclusions are elaborated under to the following groups:

Essential factors to successful mediation (+)
1) Internal moderators

1. Itseemsthatthe parties’intentions or their necessity toresolve the issues is
essential for successful mediation.

2. It seems strongly that the parties trust in the mediator is essential to
successful mediation. It could be that trust in the process is essential to
successful mediation.

3. Itcouldbeessentialtothe mediation processthattheparties’ representatives
are communicatingwell during mediation.

2) Mediator’s interventions

4. It could be essential to mediation success for the mediator to show his
objectivity to the parties.

5. It seems strongly that it is essential for the mediator to use one or more
caucuses in the mediation process, in order to reach settlement.

6. It seems like the mediator is required to use additional interventions that are
beyond general mediation practice, in order tobring the mediationto success.
Sometimes, the mediator comes up with new interventionson the spot.

7. It seems strongly that the mediator needs to steer parties in a certain
direction, either passively or actively, tobring the mediation to a success.

8. Itseemsthatthe mediationrequires substantive projectknowledge tobe able
to understand the parties’ discussions, in order to bring the mediationto a
success.
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3) Action

9.

It could be essential to the success of mediation that the parties must be
willing to negotiate or barterabout the issues.

Influencing factors to the mediation process(+ and -)

1) Internal moderators

10.

11.

12.

13.

14.

15.

The parties realising their uncertain juridical position strongly seems to be of
positive influence to the mediation process.

The parties’ positional play does not seem to necessarily influence the
process negatively, but is something thatis generally present in the process.
Hence, thisis something that should be taken into account.

Parties’ willingness to safeguard the relationships for future collaboration
generally seems to positively influence the mediation process.

The executive teams’ damaged personal relationships can negatively
influence the mediation process.

It seems strongly that the parties’ representatives’ lacking mandate to settle
is of negative influence to the mediation process.

The client’s lacking substantial project knowledge could be of negative

influence to the mediation process.

2) External moderators

16.

17.

18.

It seems like mediation processes with a governmental client can be more
challenging because of internal agreements within the governmental body.
Thisis something that should be takeninto account duringthe process.
Parties’ lawyers can have a negative influence on the mediation, but could
possibly also have a positive influence.

Conflict of interest in the project could have a negative influence to the
mediation process, but thatis not veryclear.

Sub question 3: How does the course of the mediation process enfold? And;

Sub question 4: How can the initial structured theoretical framework be

enhanced, extended and specified to be more in line with the mediation

processes in practice?

The following can be concluded about the mediation process from the case studies:

The mediation process seems to entail more detail and contributing factors than
whatwas formerlyinquired and issued.

The mediator seems to use interventions to guide the parties towards a better
understanding of the opposite viewpoint, which seems to increase the parties
willingnessto settle, inorder to reach settlement.
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e Two different forms of mediation have been found: passive mediation where the
mediator follows classic mediation rules and active mediation where the mediator
deviatesfrom strict rules and sharesits direct opinion or writes guiding advices.

From the case studies, the initial theoretical framework is enhanced. Herein, found
influencing factorsin the cases have beenadded and a distinction has been made between
passive - and active mediation processes. The final product can be seen in Appendix 2 on
page 106.

Main question: How do influencingfactors affect the mediation processes

in the construction sector?

A substantialnumber of influencing factors to the mediation process have been identified
in the cases. From these, a few seem to be essential in order to successfully conclude
mediationin construction. These include some internal moderators, some of the mediator’s
interventions and the action of bartering. These are all of positive influence to the process.
In addition, otherinternal — and external moderators have beenfoundthat seemtobe either
of positive or negative influence to the process. From the opinions of the validation panel,
some of these influencing factors havebeen valued more thanothers. How theseinfluencing
factors exactly influence the process, when specific factors influence the process and how

they relate to each other generally remains to be unknown.

Future research

Because this researchis exploratoryandbased on grounded theory approach, a lot of future
research has to be conducted to gain a close-to-reality understanding of the mediation
process and the how influencing factors play role in these processes. This research’s
recommendations could be a solid base for future researchers to develop academic
knowledgein the field of construction mediations more.

In addition, both the mediation processand the influencing factors could and should
be researched further, to gain better and fuller understanding of these processesand how

the factors playrole in them.
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10. Glossary and acronyms

10. Glossary and acronyms

ADR methods

Arbitration

BATNA

DRB

EMVIvalue

Litigation

Mediation

Active -

Classic -

MEAT

NMI

Presolve

RvVA

Alternative Dispute Resolution methods. Distinguished from juridical
procedures.

Juridical procedure to settle a dispute where an objective arbitrary board
provides the final verdict.

Best Alternative To a Negotiated Agreement. The mediator explains this to
the parties to elaborate their juridical position if it would come to
arbitration or litigation.

Dispute Review Board. A preliminarily chosen board that to prevent and
resolve disputes during the project life cycle.

Value for best economical application in a tender

Dispute resolution method. Parties fight for their right in court. Also

known as a lawsuit.

Disputeresolution method. An objective third called the mediator guides
the disputing parties in negotiations towards a settlement.

Form of mediation where the mediator shares his opinion on the dispute
towards one of the two parties

Form of mediation where the mediator does not share his opinion on the

dispute towards one of the two parties.

Most Economical Advantageous Tender. An assessment method to select

the best economic value tender subscription.
Dutch Mediation Institute.

Dutch expertise centre for ADR methods with main goal: dispute free
construction.

Arbitration Board for the Building Industry. Dutch institution for

arbitration procedures for construction disputes.
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Appendix 1: Interview protocol

Rotterdam, 10 maart 2022.
Geachte heer/mevrouw,

U wordt uitgenodigd om deel te nemen aan een afstudeeronderzoek op academisch masterniveau
genaamd ‘Alternative Dispute Resolution methods in Dutch construction. A qualitative research on
the success factors of mediation processes’. Dit onderzoek wordt uitgevoerd door Otto Krans van de
TU Delft, onder begeleiding van mentoren Evelien Bruggeman en Jelle Koolwijk.

Het doel van dit onderzoek is het op de kaart zetten van alternatieve geschiloplossingen in de bouw,
en het beter begrijpen van bemiddelings - en mediation procedures zodat deze in de toekomst
gerichter ingezet kunnen worden. Ook zal mijn onderzoek hopelijk een start zijn van meer aandacht
voor dit onderwerp in de Nederlandse academische wereld. Het diepte-interview zal ongeveer 60
minuten in beslag nemen. De data zal gebruikt worden voor het reconstrueren van de context van
het specifieke geschil, en om de belangrijkste succes —en probleemfactoren van de bemiddeling of
mediation in kaart te brengen. U wordt gevraagd om zo open mogelijk op de gestelde vragen
antwoord te geven.

Zoals bij elke online activiteit is het risico van een databreuk aanwezig. Wij doen ons best om uw
antwoorden vertrouwelijk te houden. We minimaliseren de risico’s door de verzamelde data te
anonimiseren door projectnamen, persoonsnamen en bedrijffsnamen weg te halen. Deze data zal
gedurende het onderzoek worden bewaard in een beveiligde online database waar alleen de
onderzoeker toegang toe heeft. Het onderzoek inclusief geanonimiseerde data zal na afloop
openbaar worden gepubliceerd. Eventueel zal het onderzoek inclusief geanonimiseerde data worden
gedeeld met externe wetenschappelijke instituties voor publicatie.

De case-specifieke documenten die met ons worden gedeeld zullen vertrouwelijk worden behandeld
en alleen gebruikt worden voor het wetenschappelijk onderzoek op de tussen de participant en
onderzoeker overeengekomen wijze. Deze documenten zullen ook niet met anderen worden
gedeeld.

Uw deelname aan dit onderzoek is volledig vrijwillig, en u kunt zich elk moment terugtrekken zonder
reden op te geven. U bent vrij om vragen niet te beantwoorden. Indien gewenst kan de verkregen
data na het onderzoek worden verwijderd.

Als u verdere vragen heeft over dit onderzoek, kunt u contact opnemen met de onderzoeker: Otto
Krans. Ook kunt u contact opnemen met een van de begeleidende mentoren: Evelien Bruggeman,
e.m.bruggeman@tudelft.nl en Jelle Koolwijk, j.s.j.koolwijk@tudelft.nl.

Als u wilt deelnemen aan dit onderzoek als participant voor een diepte-interview, wilt u dan de
onderstaande verklaring invullen en ondertekenen? Alvast dank.

Met vriendelijke groet,
Otto Krans
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Appendix 1: Interview protocol

In te vullen door de participant & onderzoeker

Ik verklaar op een voor mij duidelijke wijze te zijn ingelicht over de aard, methode, doel en belasting
van het hierboven beschreven onderzoek.

Mijn vragen zijn naar tevredenheid beantwoord.

Ik begrijp dat het geluids- en/of beeldmateriaal (of de bewerking daarvan) en de overige verzamelde
gegevens uitsluitend voor analyse en wetenschappelijke presentatie en publicaties zal worden
gebruikt.

Ik behoud me daarbij het recht voor om op elk moment zonder opgaaf van redenen mijn deelname
aan dit onderzoek te beéindigen.

Ik heb dit formulier gelezen of het formulier is mij voorgelezen en ik stem in met deelname aan het
onderzoek als participant voor een diepte-interview.

[J Graag ontvang ik aan het eind van het onderzoek een kopie van het onderzoek. Om deze
reden verleen ik toestemming om mijn naam- en adresgegevens tot het eind van het
onderzoek te bewaren.

Plaats:

Datum:

Handtekening participant

‘Ik heb toelichting gegeven op het onderzoek. Ik verklaar mij bereid verdere vragen over het
onderzoek naar mijn beste vermogen te beantwoorden.’

Otto Krans

Handtekening onderzoeker
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Appendix 2: Enhanced theoretical framework

. Document / product

. Mediator’s interventions (passive/active)

. Moderator(negative)

. Moderator(positive) Deviating interventions
Phase 2: Negotiation

Moderators: Positive Moderators: Negative

Action Showing impartiality

Repeatingfor all disputes/issues | ! | oommmmmmm——— @00 I
Agreement on

all issues

Phase 1: Preliminary mediation

Agreement Settlement

Input:
Project Single project
Characteristi Dispute / issue

cs & Issues y
Disagreement on

Disagreement .
one or more issues

Map of
interests Repeating for all disputes/issues |

Phase 2: Negotiation

Repeating for all disputes/issues
Passive intervention: Passive mediation

Exercise/questions

Agreement
on all issues

Agreement

Parties: Experience Parties: Understand Parties: Increasing
opposite viewpoint opposite viewpoint willingness to settle

Mediator: Adjusting
guiding advice

Passive intervention:

Exercise/questions Actlve medlatlon

A . Parties: Discussion Mediator: Parties: Parties: Increasing |
& emotional release Discussion & Understand willingness to Disagreement |
reflection opposite viewpoint settle I

Repeating for all disputes/issues

[ Possibly essential External moderators

. Document / product | moderators —
Lawyer's influence

Parties’ trust in the

|

| I Parties realising uncertain
]  mediatorand process I juridical position Client's lacking
i technical
. Moderator (negative) M Parties' intentions to : Parties safeguarding project
. Moderator (positive) : resolve issues | relationship knowledge
| |
|

Parties lacking
mandate to settle

. Mediator’s interventions (passive/active)

Governmental client's

I
I
Conflicting interests |
I
internal agreements I

— — — — — — —

Action Parties' representatives’

good communication
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